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uny meney due or percentage agreed te b. re-
-tained and ta pay as liquldated damage 62,000
for ecd and evexy week for the. Urne the work
.iight remain uncompleted. That the. corn.
snissioners upon giving soyen clear daysI notice
if the works were net progressing, se as te en-
sure their conipletion within the. tîie stipu.
lated or in accordance witb the. centract, had
power te take the works out of *the handa of the.
contractera, and comiplet. the. works at their
expense - in sucli a case contractera were te
1'crféit ail right te nioney due on the works, and
te the percentage returned.

On 24th May, 1873, the contractera sent te
the. commissioners cf the Intercolonial, a
statement of claims showing that there was
due te theni a large sutnocf money fer extra
work, and that until a satisfactery arrange.
ment be arrived at they would be unable te
prcceed and complete the. works.

Thereupon, notices were served upon theni,
and the. contractis were taken eut cf their
hands and cornpleted at the cost of centrac.
tors by the Governînent.

In 1876 the contractera by petition cf right,
clait-ned #523,000 fer money bonafide paid, laid
out and expended ini and about the building,
and construction of said sections 3 and 6
under the circuinatances detalled in their
petitieni.

The Crown denied the ailegations cf petition,
and pleaded that the suppliants were net en-
titled te any paymfent, except on the certificate
of the engineer, and tint the. suppliants had
been paid ail that they obtained the engineerls
certificate for, and in addition flled a couniter
claim for a suin cf 8159,982-57, as being due
te the Crown under the terme cf the. contract
for moneys exponded by the cenmniésioners
ovor and above the. bulk sura cf the centract
in cernpleting of said sections.

The case was tried in the. Exciiequer Court
by T4scilxasAu, J., and he held that under
the. terme cf the. centract the. oniy sum for
whiciÉthe suppliants rnight b. entitled te re-
lief, *ore ist, #6ý,85o.,co for intereat upen, and
for the. ferbearance cf divers large autos of
rnoney due and payable te thern, and :andly,
027,022,58, the value cf plant and materials
left with the Government, but thr.t theae suins
were fcrfelted under the terme cf the third
clause of the contract - that ne dlaim could b.

entertained for extra work without the. certifi.
oste of the englacer, and thât the Crown were
entitled ta the surn Of *159,953.5! as being the
amouint expended.'

An appeal te the. Suprenie C.ourt of Canada
having been talion by the suppliant, it was

Hi4d (affirniing the. judguient of the. c-ourt
below), FouRNiEBa and HENRY, JJ., dissenting.
i. That by their contract the suppliants had
waived ail dlaim for payment of extra work -
and a. That the contractora flot having pr.,
viously obtained froni or being entitled ta a
certificate froni the. chief engineer as provided
in the x8th sec. 31 Vict. ch. x3, for or on ao.
count of the moneys which they claimed, the.
petition of the. suppliants was properly dis.
missed. 3. Under the termes of the contract,
the work flot having been cornpleted within
the time stipulated, or in accordance with the.
contract, the comrnissioners had the power te
take the contract out of the hands of the. con.
tractors, and charge them with the. extra cost
for completing the sanie, but that in rnaking
up that amount the court belew should have
deducted the suni awarded as being the value
of the plant and ruaterials t4Àken ever froru the
contractera by the. commissioners in june, 1873.

Appeal dismissed with cests.
Irvine, Q. C., and Girotuard, Q.C.,*for appel.

lants.
liurbidge, Q.C., and Fer.guson, Q.C., for re.

spondents.
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W Wl-Dévias to chiWren-Period of division.-.
Who ent Wsed.

S. P., by her will, prcvided as fellows.I "AIse
I will and ordain that my said property, after
the. death of my beore menticned daughtors,
E. O. W. and S. A. W., be seld, . . ý-and
the proceeds . . be divided between the
chlldren cf îny ds.ughters, E. O. W., M, K.,
and S. A. W4. . . . one.third to the cl.
dren of the. said E. O. W., one-tiird to the
chuldren of the said M. K., and ene-third to
the, chilçà':en of the said S. A. W., share and

lanuary, Z, %è8ý.j


