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REAL. PROPEWRY LÀw REFnR-Tt RuLF, iN, SqELLEY's CASE.

having been heid by the Court of Queen's
Bench in a late case of Bradley v. CJartwrighit,
L. R. 12 C. P. 511t, that words of distribution
may by implication control tùhe words I ssue"
so as to limnit tbe ancestor's estate to a life in-
terest.* And wbatever be thewords employ-
cd, even if the phrase be "Iheurs," a downright
explanation by the testator that hie mneant sons
or daughters wiil preveut the Rule fromr oper-
ating. If the testator bas iiot been his own
cnnveyancer, but bas created an executory
trust to settie lands on limitations sonnding
like tbat in the Rule, tbe Courts, in directing
the settiement, incline to give effect to any in-
dication of an intention that tbe flrst takier
shouid nlot take mûore thari a life interest.

The Rule itseif bas very often been stigma-
tised as a pitfail for testators, frustratiug tbeir
intentions by giviug the absolute disposai to
persons iutcnded orly to cujoy for life, sud
thus euabling snch persons to deprive the
uitirnate beneficiaries of their share in tbe
testator's bonnty. The testator rnay have
meaut tbat A. should oniy enjoy for his life,
aud that tbe reversion should be a provision
for bis children or sone oie else. Ifhowever,
the gift cornes within the Rlule lu Skelley's
case, A gets the fee simple or becornes tenant
in tail, as the case may be, and eaui at once
sell every atorn, sud so destroy ail the hopes
of all whýo were to corne aftcr hlm. We bave
lately received a pampblet written by Mi-. -W.
MWiley, one of the Registrars of the Principal
Registry of the Irish Probate Court, in which
a vcry earnest appeal is made for the Legisia-
turc to aboiish the rule. In the words of
Cockburn, C. J., in ordan v. Adarns (9 C.
B. N. S. 497), Mr. Wiley urges that "lit des-
poticaily fixes on the testator a purpose which.
lie neyer entertains, sud enforces a construc-
tion by wbich it is as clear as the suni at non-
day tbat bis intention is violated."

H1e then classifies as foilows the instances
in which the Rule defecats intention by con-
verting the life interest which tbe testator
ineant to give, into an estate tail:

1. Cases 'where after a life estate given to
the parent or ancestor, foliowed by a de-
vise to the 'hbeirs of the body,' words of
limitatien are added te the words 'bheirs ef
the body,' whîeb would be totally unueces-
sary if it was iritended that the parent or
aneestor sheuld get an estate tail.

2. Cases where afier the words ' heirs of the
body ' worls of distribution are added,
totally inconsistent with the devolution cf
an estate tail.

3. Cases wbere, aifter an catate for life is given
te the parent, theî e is a devise te bis ' issue,'
and words of limitation are added, whirh
wGuld be wholly unucessary if au estate tail
was intended.

The Wilio Act, by' rLstrictin, the mieauing of the w ords
"die without issue,' 'thouogl eaving thein to the oid iaw

whçiore they follow an estate tail, sornewhat iaro-wed tiha
operation of thse Rule.

4. Cases -where words of distribution ar-e added
te the word ' issue.' totally inconsistent with
the devolu tien ef an estate tail.

6. Cases where the worrds 'echiid,' ' son,' sud
' daughter' have been lield to be words of
limitation eonferriug an estate tait."

Wc agi-ce 'with Mr. Wiley that the Rule in
Shelley's case is a grievance ; but lic has
rather overstated its arnount. The mie las
rnt uecessarily bad because it defeats the in-
tention of testators. No i-nies oftener defeat
testator's intentions than the mile against per-
petuity and the iaw which permits a tenant iu
tail to bar thec entail sud sel! the land. Proli-
ably a majority of testators would like, if they
could do so, tn tie up their property longer
tban tbe law shlows thern: some of tirer try
to do so, and fail, at the expense of intestacy ;
but it wouid not be weli on that accounit tn
abolisb or even remodel tbe mule against par-
petuity. IJndoubtedly the Rule in Shelley's
case must frequently disappoint the intention
wben the avili bas been drawn by the testator
hirnacif or some other isyman. Prcciseiy the
sarne again may be said of the i-nie against
perpcsuity, aud that objection arnounts to (bis,
that as long as there are i-nies of law they
will bruise those who do not know (hem oftener
tban tbose who do. Whcn oui- i-cal propcrty
law is simplificd, as we bope to sec it one day
sirnplified, to the utrnost possible degi-ce, there
will stili remain some things whicb to inexperts
wlll be techuicalities. And for tbis simple
rason, thrait the ownersbip of land muust ever
be a mnatter of title rather than of possession.
It may sound illiberal, but we do not tbink
Ilunlearned testators" wbo draw their on
wills ai-e eutiticd to vei-y rouchi pity. It ia
common, wbeucver a doubt arises abouit thec
effect of a will, tn place it to thie accounit of
the Ilgiorins uncertainty of the iaw." lu
mnauy cases the doubt arises sirnpiy fromr the
testatom's want of forethouglit, or bis imper-
fect style of putting his wishes on paper.
Events-birtbs, deaths, or wbat nt-nay
occur wbicb neyer occurred to the testator at
ail. Or hie may use words with a certain
meauing lu bis own mind, without refiecting
thrait the next person who saW (hem rnight
rcad tbern lu a totaliy difféent sense.* Iu
tbe fi-st case hae rcally bas expressed no in-
tention respectinig the devolution lu the events
which bave taken place; in the second, it la
bard to say wha( is meant; but lu cither case
tire Court endeavours. if possible, to get at bois
mind. And however the iaw snay be simpli-
fled, an expert acting on instructions witl
aiways niake a better wili than a testator
could. do for hirnseif, just as an architeet wilI
design him a better bouse.

After ail is said, (bei-e rernains (his,-the
Rule la techuical, (bei-e is no longer any reason

* We remember a devise to Ai. (a relation of teotator's),
snd after iija to "the hieirs fernale," in which it was
ntteriy impossible to d(kteuniin wlistieetho tuotator useant
As lieir, or his owii.


