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RF, HOWELL.

Lunatw -Application bY Son for Dedlaraijon of Father's Jnicon-
petencc-Evidenc---ConliCtiflU Affidarits-Dispo8îtîi of I>rop-
erty of Supposed Incompetent-Apprehenesioti as to--Care aiid
Custody-J)irmissal of Application.

Application by Andrew Howell the youngerlfor an order

deciaring lis father, Andrew Howell the eider, to be a person
incapable of managing his own affairs.

H. S. White, for the applicant.
Peter White, K.C., and B.U.L. Symmes, for Andrew Howeii

the eider.

LoGin, J., in a written judgment, said that from the material
it appeared that Andrew Howeil the eider and his wife were
married in 1871, there being issue fine children, seven sons,ý ai

two daugîters. Two of the sons, now men of mature yevars,
William and John, neyer>married and lived at home with iieir
parents.

The application was made by another son', a married man who

hadj been away from the parental home for 18 years.
None of the other sons or daughters joined in the application.

William, John, and a daughter, Margaret, opposed it strenuousiy.
The learned Judge was of opinion that any disturbaxwe of the

routine of the father's Mie or habits after nearly haif a century's
life with a faithful and devoted wife would at lis age be bighiy
detrirnentai. His interest was the determining factor upon this
application.

On the argument the iearned J udge wau inclined Wo hld, having

lad the advantage of the opinion of Dr. Ç. K. Cliarke, that tlie,

father wus incompetent; but on a careful perusal of ail the material

lie found himseif -unabie Wo say, beyond reasonabie doubt, thatf
this was so.

Seven practising physicians certified Vo the father's coimpievt eniie-y
-trce W lis incompetency.

While testes ponderantur non numerantur, these physicians,,

lad noV been cross-examined; and, where there is a reai contest,
as Wo the issue of competency or incompetency, the forumn is a
trial in open Court. This was not a case wlere a.a issue should bd
directed.

The iearned Judge made no finding t~s Wo the competenlcy or
incompetency of Andrew Howeil the eider.


