
WALLACE v. CITY 0F WINDSOR.

The action was tricd without a jury at Sandwich.
P. C. Kerby, for the plaintiff.
À.- St. G. Ellis, for the defendant corporation.

MIDO1LETON, J., said that on the 13th February, 1915, the
plairitiff fe11 on the sidewalk upon Oucliette avenue, one of the
main streets of Windsor, and sustained serîous injury. The
fail was unidoubtedly caused by the defective condition of thc
sidewalk. anid the lack of repair of the sidewalk was the resuit
of aetionable ngiceeon the part of the municipality.

The walk was voiisti-ueted of conerete, but a hole had forincd
in it as the result of natural dccay. This bole had been in exist-
enc for a lon g lime; and, although it was upon a main thorough-
face of the city, v and daily passed by tliousands, it was per-
mitted Wo remaini. The neg-ligence was the lack of any kind of
ystem Wo secure information as to the condition of the muni-

cipal pavemients.
The difficulty in the plaintiff's way was that, although the

accident was on the l3th February, no notice was given to the
defendant cor-poration until the 12th March; sec. 460 of the
Mjunicipal Acet, R.S.O. 1914 ch. 192, provides (suli-sc. 4) that
no action shal] be brought in the case of an urban muinicipality
unies notice ot the action is given within 7 days after the hap-
penling of the inijury. The Court lias power, under sub-sec. 5,
to disregard the failure to give notice if of opinion that there
is rea.sonable excuse for the lack of notice, and that the corpora-
tien was not thereby prejudiced in its defence.

The corporation was flot prejudiced in its defence in this
action; but, it could not bie found, on the evidence, that there
wa. a reasonable excuse for the lack of notice. The case was
entirely governied by Anderson v. City of Toronto (1908), 15
O1LR. 643. The plaintif could not be said to have been incap-
able of considerinig ber situation except as a sufferer. Shc un-
doubtedly was in pain from the time of the accident, but was
in ne uueh condition as that of the plaintiff in Morrison v. City
of Toronto f 1906), 12 O.L.R. 333. She went home unaided;
she ouglit to have laid herseif up and lad the injury properly
taken care of. Instead of that, she did flot seek medical aid
until the ilth Mardi, and thon lier injured limh was mucli in-
Iaâmed and very painful.

The action should ho dismissed without eosts.
The plaintiff's damages were assessed at $600 to avoid the

us4emoity for a new trial in the event of a suceessul appeal.


