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tion and only a partial failure of the conaideration ensues no pro-
portionate part of the ainount puid cmn be recovered as money
had and received to the payer's uee."

These principles it is submitted are equitable. And if the
purchaser bas no right of action for refund of istalments pald,
how does lie acquire the uiglit thereto merely by reason of bis
being the defendant in the suit and the vendor zhe plaintiff?

V.. Inabililty lo pay sure!y cannot be held to give the pur-
ian affijr-ative riglit te such a refund. In Soper v.

A rnold, 14 A.C. 435, Lord Macnaghten, says: "If there is a eaue
in which a deposit is rightly and anid properly forfeited, it is when
a man enter8 into a contract to buy real property without taking
into consideration whether he can pay for it or nt'

VI. If the defaulting purchaser were entitled to a refund -in

> ch a suit, the practical resuit would be to inake it purely
optional with him whether he wiil1 carry out his contract or not,

sized in the above xnentioned chapter of MNr. MeCau!'s.

VII. A default by the purchaser after a decree fur specific per-
formance shoulO, it is submitted, lie regarded mucli more seriously
than mûre delay ini payment before or apart from such a decree.
Halsbury (vol. 25, p. 397, footnote (n»), says: "If after An order
for specific performance the purchaser niakes default ini payment
of the purchase money the vendor is entitled to an ordcr for
rescission (Foligna v. Martin (18,53), 16 Bcav. 5M6; Watson v. Coz
(1873) L.R., 15 Eq. 219; Hall v. Burnell (1911), 2 Ch. 551. " In
Standard v. Littie, the Saskatchewan Full Court sr.;s: "The
failure of the purchaser to obey the decree (for specifie perform-
ance) and pay the money found te lie due ie a sufficient abandon-
ment or repudiation of the contract to justify rescission without
restitution: Henty v. Sdhroder (1870), 12 Ch. D. 666."

VIII. It is submitted that it is inappropriate toapply the ters
penalty to the position of a purchaser wbo has been deait with by
the Court as in Standard v. Lil above. Halsbury (vol. 13, p.
151), speaks of a penalty as "a larger suxn to le paid on non-
payment of à suitaller sum." Neither is it a case of forfeiture.
It je siinply a case of part performAnce cf f'îlfillment, of an i"i-I


