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fMli|ttiM«lM AriMllMt kaom will k«jl»w \n tkii HoMrakU CoMt to IM M^irifjr m b b««towii<yMi

•(ton wlNBiilad (o It* e»nM«riiiioii. TIm evidMec in ite mw wtaUMw* that, h Tjohtioa of tlw taw, tk*

tora

lIMi of th* wiiiiU uf (bat *tn«i « Ibat lb* irounii lo oeaniiM Wm aol ia«ia««i with a Uui or uf atiw faat,
aa4 thai ao li^bt, «u«h m to b« o( injr Mrnce to paraoat |MMlaf with oarriafei in tha uraat, waa atairtt kayt

paHiaa of tfaa atrcot occupied bjr tha buiWag oMteriai* aawriiw tba obalraatian aaoMliinetl of, n*"' '
. ". " .'haU

i^oa Ihaai. la adAtwa to iMi it wa« abown that tba itfaat wSm tMa ttota nf thiajp aiitiad, aad wiieh waa
aMHa4 br oea of tha pariita Ratpoadonl, aad panmltod by tb« aibar, it a graat tliaroii|hhr« and Iha ehiaf oallat
af Iha aitjr, ortr which, day aad aight, vahiehM ara ermttniljr piiMln| { that at Mch a alaaa it wi*, abata all

iMai*, paculiartjr daagarom aot lo eoafona to tha proritioai of law mada ia ragard oT taeh aMtlar% and thai far -

Iha waat of tbair ohatraaaaa tbara ciiatod oa tha upol whan tba aceidaal haM cha Appallaal, a gnat
Hkaljp lo caaM mhaUtf aad andtngar Ufa | that Ihi* ttita of tliiag* wai not or laMamlarjt daralioa bat
had asiaiad for aiaatha i That Iha attantioa of the R«tpoad«att was caHcd to iha paril uawd tha rabHe by it,

bat that aot ualil after a w«er« injurjr to two of tha ciiiieni wf«a aajr aitaatioa paid lo tbair aoaiplatala, aad it

will ba ramcmbarad that ilwai not ev«n pretended bjr the Defendanl* ia the Court below, ibal tbejr win uoawara
of thit public and texniiout annoyance, but on the eoolrary, tliey tacitly admitted Iba allegatioai of lb*
laterreaiog partiea thai the portion of the alreat occupied, wliieh canted it, waa to oceupiad by ibeir, Iha nid
DalMidaal% panaiaMoa.

It will ba faaad alaa, by a peruaal of the avidanea, that paraoat wara aaabla ta paaa ftaaly ia Ika alraci ia

aarriafiaa of any datariptioa, bat were eonpellad to atop at lb* mitranee of Iha ptwaage left between tha baildiag
aMtenal* heaped up liiero, Ifaai horMi and vehicle* had to be backed out of tW* (laiaage if ihey bapneaed lo ha*a
aalered it without perceiving a earnaata at the other end, and that collitinn* ware the frequent mwlt 0/ attaaipla
la pan, by earriagea loo far in the paiaaga to be bioked out j and it may be (airly a matter of woader tliat seriova
aacidenta, each as happened to tha Appellant, were not of dallr occurrence. It Will be also seea, that within tha
limils auifaed by law, the width of Ibat street afforded abundant space upon wliieh to depoait tha aMtfarial* .

required for tba coattruclion of any bnildiog, and, therefore, the wilful infriagemuat ef Iba law la thai parlieahr

.

by tha Reapoodeata becoin** perfectly inasouaable, aad is indicative of such groit dinrexard of the coneeaiaaaa
aad safely of the oitiaem as to bear a clota resemblanee to nwlite ; for it is supposed that a man intendatbat
which i* the natural confequeaea af hia own act, ibarafora tba wroeg doaa the AppeUaat nay a«ea be l^iokad
apoB as Iha result of a miaahiavoua iolaation oa tha part of Iha Raspoadaata to iafliet it.

Tba eridenea further ahaws that the siraat was aorarad not only to Iha eiteat of from two'thirds to
[

thraa-fourths of its width, inttead of r.aly one-third as directed bf law, but alio lo a dislaoee of about one
buadrod feel in ieagth, bo that it may be readily gereeired that, of a dark aight.by the only light baiag a eaadli;

placed, aot on the pilabut on tha foolpalh, in such a maaaar u, iaslaad of tHuoiinaliag the carriage way in any
degree, enly to caat tha shadow of the pile of bricks ujioa it, this paiiage waa rendered a parfaal trap lo carriagak
trarelling orer it. Tha testimony likewise establishes that for aaecrarfaet outside the pile of brieka thara were
left lar|^e stones, a|aiRit one of whieh the witnesa, James Woodlay, dapaaes that ha kicked hia fool whiie
examining the spot immediatehr afler the aeeurrenea of tba accident ia queatian, beiag unable to sea it in Iha
darkaess of the shade eautef! by the pile, iihich slones necessarily must hare exposed vehicles lo peculiar daager
at night, and will readily account for the collision of ihe carriages which took place tlien ; and wliat will further

indicate the cause of it is, Ibat Ibis part of the street, u staled in the evidence, was unevra and iaeliniag
towards tha side Airthest from Ihe pile, that is, to the right side af Ihe atrcet entering the city, and as Ilia

Appellant was at Iba time approaching the city be was correctly on thia, tha lower side, and thus tha vebicla
with which be came into collMjo would be naturally driven upon bin, not from any fault, but as wall from that
carriage being on the higher side as from tlie neceiaity under which the driver was pheed to avoid these alone*
in his own front.

Then again it will be seen that this stats of the street was brought under the notice of the member* and
officers of the Corporation, sod that it could not, as the wilnetses depose, but ba known to them, and in fact, that
ignorance of it, as before remarked, is not pretended by the Rasiiondents, and even if it were, and in raalil

existed, such ignorance would have been Inexcusable, Ihemfore, the carelessness and indiffvrence of iL
Respondents, both the Intervening parties and Ihe Defendants in the Court below to the public weal, far whie^
alone tlie latter were created a Corpoistion, is manifosl, and it may here be remarked that although ihe parly,
committing the nuisance may be considered, perhaps, more culpable than the other who but suiTers and permits
its continuance, still boib these are before the Court agreeing that the damages to be obtained by the Appellant
against tba Defendants shall br borne by the intervening |<ai lies ; they go hand in band, they deny their liability,

and pray that not they, but tba Appeliant bimielf may be held to have been the cause of tba injury which ha
sustained.

Tha evidence abo discloses the fact that, immediately following this accident these stones which the
Appellant complains of as being the cause of the collisinn, and which the Respondents contend were
rijililly in the street and in no wise contributed to the Appellant's misfortune, were by themselves removed, and
the street was then put in proper condition, but that Dot until that late period was Ibis done altbougb great
inconvenience had been, up to that moment, occasioned Ihe' public, accidents, more or less annoying, repeatedly
taking place even in the day time, and the matter had been uuiversally looked upon aad talked of as a perfeot
nuisance, while continued complaints had been made and it bad become matter of wonder that such a state of
things was suffered to exist. It was, notwithstanding nil this, as the witnesses Robert Paroell and Alexander
Farquhar depose, not until afte<- the accident had taken place which brought upon the Appellant the destnictiott

of bis bona and carriage and the very utar loss of his own aad bis sister's lives Ibat lbs Respondents thought it

.

advisable lo yield obedience to tbe laws; and now they desire to escape the consequence* of their previous
continued criminal neglect of duly by inducing tbe Court to believe the accident was not occssiooed by tbair

(aak, and this, because it may be jioiaible the collision which caused it night have taken phice bad they not baaa
in fault, aad because it was, perhaps, pouible for two carriages to have passed each other without collision in tba
then eonditioa of tha street.

The Appellant however coatends that the question is not whether such a thing wai within the range of
poHibility, but is rather, waa there a sufficient passage left, such as the law contemplated and enjoined should be
left, for the convenienee and safety of the public I Had tbe citizens that protection afforded them by means of
fanee and light which tbe Legisbture prescribed / Bid the accident occur at the spot where the injunctions of
the law in these resoects were violated, and does the evidence disclose a prima fucie p'-oof of the accident
haring bean caused by the deticiency of the pa«sage and the other iufringements of the law nC »hif-l, the AnnelUx);


