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Soett, the vite of the said John Scott, if slie sur-
vives hlm, during ber natural life," conveying
the said fart» by metos and bounds, to bit», in
fee simple, Ilelccpting and reserving, neverthe-
less, the entire use and potaseçsion of saîd pire-
miFes unto the snid John Scott nnd bis assigns,
for and dnring tbe termi of bis natural lite; and
thiit conveyanco in no way te takle effeet until
atter the decease ot the said John Scott, the
grantor." The habenunn vas to bave and to
held the promises "'atter the decease ot said
John Scott," to him, tho said J. W. Scott, bis
heirs and assigus, &o.

After the fatber and son coninenced tlwir
joint possession under this deed, they quireliod,
and the father turned the son out by action of
.ejectment, aud kept the sole poebsession in hit»-
self tili hoe diod. -hie vite Patience bavilig died
betore hit». Before bis deatb, te ivit, 26th
Febrnary 1861, hoe made a formai viii in which
he revoked ail former wills, and 41particulariy a
certain viii and testament (in tort» as a deed),
recorded in the recordor's office ef said ceunty of
Brie, in Dced-Book A. p. 716 wituossed by Marion
Hutchinson and George Il. Cutor ; and 1 hereby
give and assign as the reason et revoking and
making void eaid viii that my son John W. .Scott
and bis vite bave fiold te tront me with filial
affection, and to cemply wit the conditions upenn
'wbich 1 made said viii." lio then gees on te
devise the ]and in questeun to bis daiurînters,
Nancy Holliday, Anus Sanford, Parney P. Turner,
and bis son Abner Scott, the plaintiffs in thiis
action.

These devisees succeeded te the possession but
lest it by an action ot ojectmieut brouglit agninst
thena by John W. Scott, and this is a .4econd eject-
ment brougbt, by thena te regain tne possession.
If the deed of 22nid Nov. 1849 vested the titie in
John W. Scott, the subsequent wiii was innoper-
ative of course, se far as concerned this land ;
but if the deed vosted ne present interest, and
vas intended te operato as a teztatuent, it vas
verj- expressly revoked and repealed by tbe Pub-
sequeut wyul, and plnintiff 's deviseos nnder this
wiii bave ne titi e.

The testato. cailed and treated the detd as a
will, but net until atter lie hiad quarrcllod witn
bis son and turned bit» out et possession. Wben
hoe mqde the instrument he called it an indenure
and permnitted bis son te record it as a deed.
His treatment of it as a wili therotore, proves
notbing.

But what is the effeet of theoreservatien clause
above qtnoted ? Undoubtediy, a lite estate vas
rosorved te the grantor. viti tic entire use and
possession et the promises. and et course the
in-trumeina coanld flot take effoct, as a 11conveyance
until atter bis deatb, and sncb vas the declared
intention.

The iearned judge construed the latter clause
of the reservation as a protection ef tino lite os-
tate ; but it needed ne protection, for it remaincd
in tbe grantor, being exceptod ont et the grant
as tuliy aý, it vas capable et existirg. But if
these pregnunt words were addod vith seme sncb
zaîstaken notion of the parties, and it is quite
pose* où' týney vere, tbey are an emrbatic doclara-
tien that ne interest ehouid be censidered as
presontly convoyod te interfère with the lite
estate; whiist tbe habendum is equaliy express

that tbe estate intended te, be convcyed te Jon
W. Scott should commence at tbe destn et the
grauter. Witbeut strsining or nnduly empha.

iziug any et these werds, it is impossible to
doubt that, if any effect whatever is te ho givea
te tînen tboy limited tbe foe te take effeat in
futitre. At cemmon law this can oiy ho doue
wlbeu a pnrticular estat,, te, take effect presenîla.
is granied, net reterved, te support the fée. .,
tIne quê'sîion aras upon John IV. Scott's tit-e nnder
tine deed, vithout any subsequent viii in tino case.
anti vo shenld heoebiiged te, snny that as ar
attcmpt te croate a freehold in future witnout
tic grant et at particular estate te support it, the
deed was veid, vo migbt porbaps support it aga
corenait te stand seized te bis use. 1 srny per.
/naps, bocause the case bas net heon fully con-
,sidered in tbaf aspect, and the reason vlny Nvo li
net se centemplate it is. that there being a sub.
soquent viii, it becomes a more que!!tien of
interpretatien wbethor the fermer instrumern,
vas testamontary in its character er net. If a
was testamentary, then it oughit net te ho con-
strued as a covenant te, stand seized, thon e being
a Inter viii. IIad there beea no later wiii, the
deed, theugb testamentary, migbt perhaps have
heen snipported as sucb a covenant.

We comoe, thon, te, the real question, vas the
deed cssentially a testamnentary instrument ?

Sivinehuru defluos a testament te ho a ju.-t
sentence et our vill teuching that vo vould bime
donc after our deatb. And botause-, some
tbore ho vho do censure this excellent definition
te be defective, theugb unvortbily," hoe mnikeý %
full exposition et the meaning et every ivord in
the defiuition. Theoenly distinction lie unakts
hetwoou a testament and a viii is tbe distinction
between jaeta .sententitz and legitima disposino.
But the essence et both is that it is a disposition
te take effeet atter death and this is adopte l L5
Judge Redfield, the latest comentator, in biti
work on the lntw et Wilis, p. 5.

ln tbc case et Ilabergham v. Vincent, 2 Vcsey.
p. 204, the quep+son vas arbether bye instruments,
one in tei-ni a viii, and the ether in form, a deed,
did net togonhor censtitute a viii, and the case
vas greatly considered. It vas first argueà
beforo Lord Tbnrtiw vb teok a long timne tu
consider et it. and then eiirected a, case to ho
stated fer the ofr.nne the court et King's
Bonch. Iu censequence et tee short a tetatenlnt
in sendizng this case te law, the second instnru-
mont vas blîcre cousidlercu a deed, and tieno eler
questions vere ruled eccordingly. Atterw;îrd,
vien tIne case came betore Lord Chancelier Low-
borough. hie saitl lie toit se snrongiy tb:nt tis
instrutient (the deed), vas te ho construed as
testaitnentary tbat hoe uaust bave the assistance of
tve et the judgos te sit vitn hin at the argu-
ment ; and accordingiy, Mr. Justice Bulier and
MNr. .Justice Wilseu, in accordance withi a ctiqton
vbici soetimes is practiscd in tine bigln Court
ef Chancery, sat vitb the Chancelier and de-
livcred separate bbough concnrring opinions.
M r Justice Bulier in bis opinion said :-Il M'htn
this case vas argucd in tino King's Bondi ne ont
et tine cases queted bore hy tino Attorney General
vas ineutioned or aliuded te. 1 treely confees,'
hoe added, Ilthey did net occur te me. But thost
cases have establisbed tbnnt an instrument in rnny
tort» wbether a deed poil or indenture, if the

244-VoL. M., N. S.] LAW JOURNAL. [Septernber, 18o7.


