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Marmnaxp BT AL V. CAMERON,
TssueIrregularity—=Service of motice of trial.

1. A joinder of issue shou@d be properly «wntitled, and
when the name of one of the plaintiffs was omitted it
was /2+id to be irregular.

2. Bervice of notice of rial, &c., on & person alleged to be
a partner of the defendant, held msufﬁcgcnt, without
gome evidence of his authority or duty, either express
or implied, to receive service of notices or papers.

[Practice Court, K. T, 1868.]

During Easter Term, Anderson obtained a rule
oalling on- the piaintiffs to show cause why the
verdict should not be set aside for irregalarity,
and for a new tria}, with costs, on the grounds—
1. That no joinder of issue in the cause was
served. 2. That notice of trial was not served
personally on defendzmt,. who appeared in per-
gon, nor did it come to his knowledgein the pro-
per time beforfa the assizes, notice of such irre-
gularities having been given to the plaintiffy’
attorney before the trial, &c.

A. Kirkpatrick showed eause during the same
term, referring to Reg. Gen. 1865, 138.

The defendant, in person, supported his rule,
citing Fry v. Mann, 1 Dowl. 419; MeGuin v.
Benjumin, 1 Cham. R, 142; Chasev. Gilmour,
6 U C. QB, 604.

It appeared from the affidavits and papers
filed that the joinder of issue served on the de-
fendant was not properly entitled. in the cause,
the name of one of the plaintitfs being omitted,
and that the notice of triul was handed to
a partner of the defendant, at the chambers
of the defendant, the defendant not being pre-
gent. That as goon as the notice of trial came
to the defendant’s knowledge, on the 19¢n
March, (the assizes in Kingston, where the
trial was to be heard, commencing on the 26th
March,) the defendant cuused the defective
joinder, the issue book and notice of trial to be
returned to the plaintiff’s attorney, with a writ-
ten notice to the effect that no joinder of issue
had been served, nor auy notice of trial served
personally on the defendant, and that if the
plaintiff proceeded with the trial of the issue,
that the defendant would move to set aside the
verdict for irregularity. Notwithstanding such
notice the plaintiff proceeded and took a verdict,
:he defendant not appearing or making any de-
ernce. .

In his appearance the defendant gave his ad-
dicss, ** his chambers, on King-street.”

. Morrison, J.-——As8 to the irregularity in the
Joiuder of issue, I think the objection must pre-
vail; the defendant pleaded an equitable plea,
to which the plaintiff had to reply, and the re-
Plication, although only taking issue on the
defendant’s plea, is a pleading, and, as such, re-
Quires t, be served, and ns said by Mr. Chitty,
n his first volume on plending, the names of the
Parties should be accurately stated in the
margin, Here the names are inacurately stated,
and, go fur, irregular, and as notice of the irregu-
urity was given to the plaintiffs ns soon as the

joinder came to the defendant’s knowledge, the
plaintiffs proceeded at their peril.

Then as to irregularity in, or rather the de-
fective service of the notice of trial, a8 well ay
the joinder of issue, I am inclined to think that
the service was not a good one. The clerk who
made the service went to the defendant’s cham-
berg, on the 12th March, where he saw a partner
of the defendant’s, of whom he enquired whether
the defendant was there, to which he replied
that defendant had not come down from his
residence, and then the clerk handed the papers
to the partner. The general rule, as I take it
deducible from the various decisions is, that a
notice must be served on some person at a
defendant’s residence or chambers authorized to
receive letters, notices or messages, such as n
gervunt, a clerk of the defendant; that if the
gervice i3 on a person, such as a friend of the
defendant, staying at defendant’s house, it i9 in-
sufficient, and that, even if the party who served
the notice swears that he belicves the person
gerved had suthority to receive it,—Brandon v,
Edmonds, 2 Dowl, N.S., 225; Rowland v. Vitzi-
telly, 1 D, & L 767. T caunot say thut a partaer
of a defeadnnt is a person authorized to rec-ive
such notices or papers, or that it is his duty to
do so. Here it is not statet or shown that the
partner was so authorized, or that he was in the
linbit of duing so for defendant. For all that ap-
pears on the affiiavits fred by the plaintiffs on
ghowing cnuse, this gentleman, assuming him
to be & partner of the defendant, may have been
at defendant’s chambers, casually, on the day he
was handed the papers, for it is not shown that
he and defendant occupied the same offices.  He
may have heen there ns any stranger might be.
The defendant swears that the notice of trinl, &e.,
only eame to his knowledge on the 19th March,
and on the same day the plaintiffs’ attorney was
notified of the irregularities of the defective
joinder, and the notice of trial returned. Under
these circumstances I wm constrained to give
effect to the objection. and to make the rule
absolute for setting aside the verdict.

Rule absolute,

COMMON LAW CHAMBERS.

FieLos v. MiLLER.

Appeal— Rircing appellant to proceed—Judgment for costs of
di.fence— Bond—Con, Stat. U, (., cap. 183, src. 16
Giving the necessarysecurity is a proceeding prior to sett-

ling a case for appeal.
1f an appellant fails duly to prosecute an appeal pursuant
10 leave, the respondent will, when leave o appeal 2{:”
- been given, be protected by the court withdrawing the

leave., b 4, only
R -86C.
Under Con Stat, U. C., cap. 13, sec. 16, :gsts alone, that

one bond is requisite on a judgmnent for
" part of the statute referri'zxg [:mly to J‘é;lgmants for the
1 H n o 08TS.
payment of money, as dlstx[lsifag‘{)‘gr: March 28, 1868.]
This was an action of trespass, in which judg-
ment had been entered for defendant, P“I;'”.u"“t
to a decision of the Court of Queens Bene i aud
upon which judgment exscution Was issued for
the costs of defeunce. s
The plaintiff gave notice of intention to appeal
to the Court of Error and Appesl, on leave given
for that purpose. He then fited the bond fur ge-

curity for the oosts in appesl, and due prosecu-



