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MA!TLAND ET AL Y. CAMELION.

Ijtue_.rregeaily-.&rvce of notice of trial.

3.A .oinder cf isse shouldl ho îîroiporty .Otitled, and
wtten th" na onef00 of tie tbailttffis Was cirtted it
wrs 1,15 to bergtr.

2.Service of nrotice of triat, &C., on a person attoecd te be
a parîtrer of the deferîdint, held insuiciet Witttont
sonre evidence cf tris auttrity tir duty, eittror express
or itoplied, to recel os service of nioticest or paliers.

(Pratýtice Court, E. T., 186s.1

During Easter Term, Anrderson ebtalineti a Pole
Calling on' tbe plaintiffs tu show cause wîry thre
verdict sbould trot be set asitie for irregeiirity,
andi for a new triai, with cosIs, on the greurrts..
1. That ne joinder of issute in the otnuse was
L;erveti. 2. lIat notice et trial wtrs net served
personaliy on defendarri, o ap peatet it, per.
oeir, noir titi it corne te iris knowiedge, in tire pro-
per time before tlie assuces4, nrotice ef suci irre-
gularities liaving been givets to the plaiutiffs'
arttorney before the trial, &c,

A. .Kirkpatrick showetl cause dur'ing tire sanie
terer, referring te Reg. (on. 1865, i138.

Tire defentiant, lu persorr, supptrrted iris mile,
citing Fry Y. Mann, 1 Dovol. 419 ; illeGuin v.
Benjamin, 1 Chtam. R , 142 ; Gh'Iase v. Gr/reour,
6 U. C. Q B , 604.

It appeareti froni the affidiavits anti papers
fileti that the jeinder et issue serveti on the de-
fendant was trot properly errîitled. in the cause,
the name et one of the plaintiffs being omitteti,
anti trat tle notice et triai was handoti te
a partner of tbe defeirdant, at tire cirambprs
of tire defenriant, tIre d"cfendant net beirrg pre-
sent. Tioat as soon as tire notice of ttri camne
te tire defendant's knowledge, on the l9tîs
Mardi, (tire assizes lu Kingston, wliere the
triai voas to lie beard, c)mmoncing on thre 2fitl
Merci,) lire defeirdant causeti the delèctive
joinder, tire issue biook and notice et triai te lie
returneti te the plrîiutiff'8 aittorrrey, witir a writ-
ton tnotice te tlie effect that rie joirrder et issue
lied been served, uer arry notice et trial morveti
pcrsorreily or lire defendarrt, nrrid thait if tIse
plirntiff proceeded witb the triral of tite issue,
tirait rire deferrdett wouid meove te set aside tire
verdict for irregularity. Neîwiîliotanding sncb
notice tIc plaiintiffpreceedeti arnd took a verdict,
thre deferrdurnt trot appearing or makirrg any de-
feuice.

In bis eippearance the tieferrdant gave bis adi-
di ose, -. bis cliambers, on Kirîg-sîtreet.'"

NihiuarsoN, J.-As tei tbe irregrrlarity in tbe
joirer et isue, 1 tlrînk the objection mrust pre-
vail ; rire defendaîrt pleaded an eqluitarlle plea,
to which the plirrtiff ladl te reply, and the re-
Plicrîrion, aithcugi on!y trrking issue on tire
defenrdrnt's îIes, lei a pleatiing, anti, as such, re-
quires t. be serveti, sud rrs srlid liy Mr. Ciitty,
lu his first volume on pleading, the namnes ef the
Prirties siroulti lie accnrateiy etrrted in the
Mtat-git. Ilere tic names rare inacurateiy fitateti,
RItu got far, iirregnlar, anti as notice cf the irregîr-
irity iras giretr te tire jîltintiffs as acon as thre

joinder carne to the deferrdant's knowledge, the
plaintiffs proceeded lit their peril.

Then as to irregularity in, or rather the de-
fective service of' the notice of trial, tas well as
tirejoinder of issue, 1 arn inclinedti 1 tlritk thiit
the service.wirs flot a gooti oneý Tire clvirk wha
madie tire service werrt to tire defendatrt's chamn-
bers, on the I 2th NlMirch, wlrere lie saw a partrier
of ther defendurnt's, of whom lie enqîrirel wliether
the defendant wîes tirere, to whlich bie replieti
that defendit hied net corne dîîwn from his
resi'ieflce, and then the clerk handeti the psiper8
to thie partner. The general rule, as 1 taIre it
deducible from tire various decision,. is, tirat a
notice must lie served on soine porion nt a
defendatit's residence or Chiambers rîuthi<rzed te
receive letters, notices or mes.sages, sncb asq a
servenit, a clerk of the del'ondurnt ; thitt if the
service is on a person, sucli as a friend iof tire
defendanit, stàyirrg at deVelîrdant's house. it la in-
sýufficient, anti that, everi if tire I)a"ty wlro served
the notice swerrrs tîrît liei bî/ri'vea tire person
s rved lied authority t., receive it.-3rauîdr v.
J.!dmonds, 2 Dowl. N.S., 22-3 Joilmnd v. Viizi-
tel/y, 1 D. & L. 7637. 1 cannot saiy tlitt a pai tier
or a defetidîut iri a person nutlrorizei te roc ive
such notices or pripers, or tirat it is lus (dnty te
do so. liere it is trot 4ttei or sliown tîrîr the
pîirtttet was St) aîit(rrzed, <jr tîrrit lie wvas iu tire
habi t cf di ttg so fotr de fer itri t. Foir àll t h t rip -
pears on tire nffi lavits if el tty the plairttiffs ria
sbowîng cause, tliis getlteman, assumning bila
W lie a prartner of tire defeuîiret, niay have bcen
et defeuitînt's chrtnibers, ctvually, oit thei day he
was hîrnclet thîr paper", for it la not; sitown that
lie andi deftn.idant occupieti tire saine offlutes. [le
DRsY bave hepu tirere as any stranger migîl be.

Tire tiefendant mwears thîat tlie notice ot( trial, &c.
only camne te bis knowledge on tIre IOtli Mrch,
and on thre sairne day tire platrîrifs§ ratt.t'rncy w:rs
notifier! ef tire irregulrîrities of the defî'ctive
joinder. and thie notice et trial rettîrned. Urrîler
tirese circumustrnrres 1 amn constrainiet te give
effect te the objection, anti te maIre the Pule
abeolnte for setting asitie the vericot.

Ru/e ablro/te.

COMMON LAW CHAiBEIIS.

FriraDs v. MIL.ER.

.,p)< Pii-citeappoUtint preed -Jrigmnrsfeosti if
d,»fence-Bond-Son#. Sit. [T. C-. cqp. 13, sc. ltt.

ciiving the tiecessarysacurity is a proceeditrg prier te seIt-
ling a case for appeat.

if an appeltant faits du]), te prosecute an appeai pnrsuat
to kzave, the respondent witt, wtrot cave tn apport h,8
been givee, be prutected by tira court wittrdraiin the
leave.

Under Con Stat. U. C., cal). 13, sec. 16, sttb-5e. 4, onlY
otre bondt is requisite on a jeulgloeni foîr coos atoCS, tiraI
part of the statute referring oll to juagmients for tire
paytnient of rresey, as distinct frein, cosits.

[Ctratetiers, Marci 28, 1868.]
Tihis was an action of trespas in Wbicli judg-

nment bar! boen enitered l'or déendant, Plîrnant
te a decisien ef the Court of Queen5 Ileîcli; anti
upon whicb jntlginent execution was issueti for
the ceaIe et detence. 'neto eapa

Th painriff gave notice et itetn eap lto he our ofErrer anti ApiPest, on leave gîven
frtirat purpose. Hie thon fileti tire bond for s-

curity for tire ceetin appeal, anti due proseuu-

July, 1868.]

Prac. Rep.]


