
MILE J FA11 ClIY)I<7 '. v. M'I187%

MACLAREN, J.A.. disseiiting, was of opinion that it was liot
in the interest of the <'hild that she should be at present re-
moved front the vustody of the mnother, the statute having
îlaced the welfare of the infant in the foi'eground as being of
prime importance.

Appeal dismi«~ed, MALRI:,.A.. dissenfinq.

*MILK FARM I>IOI)t'(TS AND 81'l>IY CO. IM'1'Iv.
BUIST.

Con tract -&de of Laiu4 a nd Bihs-jtk ecx'i
Executed or Execulory Contract-Faiure of Consideratwon
-Municipal By-law-Validity.

Appeal by the plaintiffs front the judgnmeit Of Mm!IDDL'iON,
J., 8 O.W.N. 491.

The appeal was heard by MERED'IH, <'.,.O., GARROW, MAC-
LAREN, MAGEE, and HOjXiINS, J.J.A.

S. F. Washington, K.(.., and A. M. Lewis, for the appellaiits.
1). J aglis Cyrant, for the defendant, respondent.

GARRow, J.A., delivering judgmnent, said that the action
was brought for the reseission of ait agreement of the 24th
April, 1914, mnade between the plainiffs and the defendant, for-,
amiong other things, the sale by the defendant to the plaintiffs
of premises in the eity of Hamnilton, upon which the defendant
was then carrying on a dairying business, and for the return
of $8,500 which had beeii paid on aeeount of the purchasv-
înoney, upon the grounds: (1) that the agreement had beeoine
impossible of performance; (2) that the objeet and purpose
were frustrated. and the eonsideration had faîled; (3) that the
agreement wvas illegal; and (4) that the parties to the agree-
ment were mutually inistaken as to the existence of a certain
by-law of the city whieh rendered their eontemplated enter-
prise, under the agreement, illegal.

The by-law referred to wua passed on the 27th Octoher, 1913;
it included the defendant s land in a residential area, and p)ro-
hibited the ereetioii within it of any " faetory"


