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IHIGII COURT DIVISION.

MIDI)LETON, J., IN CHUAMBERS. JUNE 18T', 1915.

TRUSTS AND GUARANTHE CO0. v. BOAL.

Discovery-Examination~ of Defendant Resident out of Oinùario
-Pave of Examinetio-Rules 328, G31.

Appeal by the plaintiffs f romn an order of the Màaster ini
Chambers refusing to allow the plaintiffs to examine the de-
fendant for discovery in Ontario, the defendant living in the
Stateof New York, but allowing the plaintiffs ta examine hii
at his place of abode.

M. J. Folinsbee, for the plaintifs.
J. C'. MeRuer, for the defendant.

MIDD>LETON, J., said that Rule 328 was in terns wide eiiough
to einpower an order direeting a party out of the jurisdietion
ta attend within the jurîsdietion for examination. Servie
would bc made in Ontario, and the penalty for failure to obey
would be dismissal of the -action in case the plaintiff made de-
fault, and strikinig out the defence if the default was a de-
fendat's; so that there would not of necessity be anY extra-,
terr-itor-ial action. llad the matter been res integra, such might
well have beeni the decision; but, on Rules that could not b.
distiniguished, it had been held that a narrower construetion
must prevail. In Meldrum, v. Laidlaw (1902), net repcirted, it
was so decided; and in Lefurgey v. Great West Land Co. (1906).
il 0.L.R. 617, the present Chief Justice of Ontario aecepted
this as correetly interpreting the Rule.

Rule 331, while indicating the remedy pointed. out as appro-
priate, also indicated that there was a liability for eentempt;
but that did flot assist; the nonl-attendance is contempt, apart
f rom the question whether the place namied is wi.thin or with-
out the Province.

The Master had riýhtly interpreted the decisions; and the
appeal fsailed; but, in ail the circumstances, the costs of the.
appeal should b. csts in the cause.


