
Judgmnert was given for plaintiff's edaim, but bie was al-
iowed oniy Division Court costs, on the ground that the
action was withIini the jurisdiction of a Division Court. The
defendanit was not allowýed a set-off of bis excess of costs.

W. Il. Bartrani, London, for appellant.
W. H1. Blake, K. C., for defendant.
BOY»ý, c. -Thiere was ample evidence bof ore the Judge

that the account sued for was settled, before action, and
notbinig wats in dispute as to the amont due on the footing
of the accounit. The defendant did not dispute that the
ainount was owing, bat by way of counterclairn for înferior
work it wamg sougbt to escape payrnent. The correspondence
puit iii was sufficiont evidence of' a settled accounit, and the
Judge inc!inied to take that view during the argument, and
gaive jugment on the footing that the claini sued for was
tiie balance of a settled accoutit and within the jurisdiction
of a D)ivislin Court, Hle had also a discretion whether te
awardl a set-off of costm or not, and lie bas exercised his dis-
cretion by ieaving the inatter with Division Court costs to,
çlairitiff and ito set-off- See Re Lott v. Camneron, 29 0. R.

7;Dvision Courts Act, sec. 72, (c) and sec. 79.
Mzutimrii, J.-The judgment appealed froni baving

b..n givea on the 9th Decemuber, 1902, the appeal should
havo been miet down for the. sittings oif ai Divisional Court be-
g1nning l2th January, 1902 (Rules 3,52, 7,95), sueb sittings
tiot beig iwereiy a potpne ittinig4, and the appeal having
I,..n met down for a later sîittinigs was out of time, but tbe
Court had power under Rule im3 to enlarge the tixue, and,
asi tii. 91ppelllant wag ilisledl by the change of date, the case
wtm mie for the. granting of that indulgence. Reekie v,
(f Neil, :il (- IL 444, (isiSfgulied.

lJpon the nierits of tlieý app)leal -MEREDITH, J., agreed witb
tiie conclusion of tii he nelr

Judgmnent atllrnied withi coats.
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DAV11D.SON v. GRAND TRUNK R. W. CO.

,Naitwizy-Aniwia Kil/ t .doni Track -Lablizty-Proxi*mate Camse-
Fendg-Swfrk MainLiut-IsLervening Landi.

A&ppeal by defendants frein judgnient of J udge of District
Court of Muskoka, awarding to plaintiff $75 damages. The.


