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JOHN KERRY, ET AL., v. LES SReURS DE L'Asm.E DE LA PROVIDENCE.

relief accordingiy ; but under the circuinstances
without conts.

Ohanceilor.]1 [Sept. 16.
DYNES V. BALES.

Cloud on title.
A person hat-iig no titie to the lands ii quies-

tion, made a convoyance thereof to another, and
took hack a mor-tgage for the alleged price, both
of which instruments were duiy registereil. Held,
that the fact of registration, notwithstanding
the decision in Hu> et v. Billington, 6 Gr. 145, en-
titled the owner of the lands to a decree in this
Court for the -inceliation of such registration as
a cloud upon bis title.

Chancellor. ] Sept. 16
SMITH v. EILI(TT.

Where an insoîx-ent nîiortga-,or obtnined bis
discharge in insuuivencv, and afterw,%ards pi-ocured
fm-om the assiî-nee a tiansfer of tue equity of re-
demptimi, the C'ourt, in a foreclosiure suit, 10-

fused te) give «imîy îîersomsal reîîîedl- by ji. fae.,
against the goods8 of the inortgago-, aitlîoiîgii it
miglit be tbat the mîortgagee wvas entitied tii oh-
tain froma the imîsolvent a release of his. interest.

iFull Court.] [St-p)t. 17
MC~oAnV. Nîî~

Iiso/i-eni/ L'-xpr- oî proni is« If) puy.
Althoiigh a dlebt which bas been extiniguisbed

by tbe îli-sc1arge of the debtor in lîî',olvenle.N is a
sufficient coiisiiieratioii for ani express poinise to
pay the laiim, it is not suflicient to rai-e anmi ni
plied pru'nîise, by a vohluntary pay-niemt, sul 'se-

quently t.' suuî liscllaige, of pal-t (f the claim.

CANADA REPORTS.

Q f EBEC.

JOHN KERRY et ai. (jdIaiintiffs iii the (.oint be-
]ow). Appeilaxîts ;and LES SRURS lDE L'ASILE
DE LA PROVIDENCE (defendants in the Court be-
low), Responldents.

Trade mark, name of a siibstance canîîot con8titute-
Charitable Cor'porationL', riq7ht to trade.

The terni 1'Syruli of Ried Spruce Guin," bcing offly the
naie of a substance, does not properly constitute a trade
mark, and the sale of another preparation, diffe-ring es-
sentiafly in external ap)pearance and composition, undet
the name elSyrup of Spruce Glum," is no violation of sucli
mark.

This was an appeal froi the judgment dis.
Mîssing the suit brought by Messrs. Kerry &
Co. against the Nuns for infringement of theli
trade mîarks by seiifiig an imitation of Gray'i
Syrup of Spruce Gum. The Judge of the Suý
perior Court heid that there had heen no0 viola
tion of plaintiff's trade mark, and tlîat the words

" Syrup of Siaruce Guin," could not proparly
constitute a trade mark, invoiving, as they do,
only tbe naine of a substance, and plaintiffs had
no nionopoly of such words. The Judge held
that the Nons bal been competing iînprojîerly
i tbe market witb the plaintiffs, buît it was for
the Crown alone to prosecute corporations for ex-
ceeding their powers, and added that the plain-
tiffs themselves proved no license or privilege
possessed by theiî to trade. The defendants
had broîîght an incidentai demand for damages
against the plaintiffs for interference with their
sale of Spruce Gum. This was also dismissed,
on the ground tbat although the interference was
beldl to be proved, yet thie defendants had drawn
tbe trouble upon them.,elves by trading in excess
of tbeir charter rigbts.

DoitioN, C. .1., said lie fii tlat bis firm had
forinerly acted as counsel for the 'Niais ini con-
nectiomi with this inatter, and lie could not take
part in the judgment ;bîît a.4 tise other four
juidges Nvere unanimomîs, the judgmient would 1)0
rendered.

RAS\,J., sail tbe action substantially was
brooglit for tbe violation of a traie mark -that
was tue prinicipýal object. 'l'ie îuiaittiff iii the
court below brought bis action against the Nuns.
for baving used a trade mark, anîl lie souglit to
obtain damages, and aiso asked for an account
froin the Nons, and that they ho restrained f romi
further selling goouls inarked m-itb this mark.

i'he first quesationI tue court liai tou examine w.a
whetber tiiere w a traie mark- ia tbe posses-

sýion of the ap)pellants, and then whether that
trade mairk N-as violated or not. With regarud
to tbe question whetiîer there ivas a trade
mark validly in the possession of the appeilants,
tbe question did not come lii s0 much in this

*court as it did in the court helow, because in.
tbe court bclow there was a cross demand by

*tbe N sagainst the appeilants for havimîg
vioiated tiîcir trade mark. The cross demand
wvas rejecte(I, and there M'as no appeal taken
frons that dismissal. The ground on which
the incidentai deniand M-as dismissed was,
that the Nuns were not a trading corporation,
anti had no right to have a trade mark. The
question now M'as whether Kerry &t Co. 's trade
mark was violated by the action of the Nuns in

> seiling a iiarticular kind of spruce gum. What
was violation of a trade mark?1 It was taking
the trade mark of another and using it. There
was another kind of violation ; you iiight take

*something that M'as similar, and lîresent it in
such a shaPe that it w-onld deceive the public,
and thus defeat the object of tbe trade mark.
That ivas precisely what the appeliants pretended
the respondents had donc in this case. They
said :You have taken not exactly our trade
mark; buit you have gone and made another
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