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ln that respect vas bad, vhich the learned Chief
Justice rejected, on the ground tbat there vas a
piea of justification on the record.

The jury found for the plaintiff, $150 damages.
Chriasopher Robinson, Q.C., obtained a rule niai

for a nev triai, on tbe ground that the justifica-
tion pieaded la the second pieu vas clearly
proved ; or on the ground that the learned Chief
Justice improperly rejected evidence tendered by
the defendant of the plalntufre genenai reputa-
tion for diahonesty, and bad eharacter s regards
that particular trait or quality.

Robert Smith eheved cause. Ho eontended that
the plaintiff havlng been la effect placed upon
bis triai on a charge of felony, it vould be con-
trary to tbe established practice in suob cases te
interfene vith the finding of the jury in hie faveur,
even though it might seem to be againet the
veigbt of evidence-Symon8 v. Blake, 2 C. M.
&. Bi. 416 : that the defendant baving fniied to
prove his second plea of justification, the verdict
on that issue vas clearly rlgbt, and a new trial,
whicb vould disturb it, should not be granted-
Baxter v. Nurse, 6 M. a Q. 985: that the Jury
rnight have been properly infiuienced in their viev
of the vhole case by the fact of sucb piea bav-
ing been pleaded witbout sufficient ground; and
that the evidenco s to chanacter vas properly
rejected-Jonea v. Stevens, Il Price 235; Thompaon
v. Nye; 16 Q. B. 175.

Robinson, Q C., in support of the rule, cited,
as to the motion for nov trial on the evidence,
M3eilin v. Taylor, 8 Bing. N. C. 109; Regina v.
Johnson, 1 L. T. N. B. 518, Q. B. ; Peter8 v.
Wallace, 5 U.C. C. P. 2388; Swan v. Cleland, 181U.
C. Q. B. 835: As to the admiesibiiity. of tbe
Ovidence of character, Richards v. Richards, 2
Moo. & Rob. 557; Knobell v. Fuller, Peu. Add.
Cas. 139; Earl of Leicester v. Walter, 2. Camp.
261 ; Inman v. Poster, 8 Wend. 602; Bell v.
Parke, Il Ir. C. L. Rop. 424; - v. Moor, 1
M. & S. 284; Bennett v. Hyde, 6 Cotin. 24;
Bracegirdie v. Baileij, 1. F. & F. 535; Myer8 v.
Currie, 22 U3. C. Q. B. 470; JTones v. Stevena, Il
Price, 235 ; Foot v. Tracy, 1 Johnis. 46 ; Wyatt
V. Core, Hoit N. PA'. 299; Newasam v. Carr, 2
Stark. N. P. C. 70; Douglasa v. Tousey, 2 Wend.
852; Wolcott v. Hall, 6 Muse. 614; Rosa v.
Lapham, 14 Mass. 275 ; Sawyer v. Eifert, 2 Nott.
& McCord 511 ; Root Y. King, 7 Coven 618 ;
Traylor on Evidenco, 4th Ed., 855-6; Rose. N.

P.676 ; Add. on Torts 780. As to the effeot of
ajustification being ple.ided, Stankie Ev., 8rd

Bd., vol ii, 806 note k, 641-2; - Cornwall v.
.Richardaon, R. & M.,805; ,Snowden v. Smith, 1
M.- & S. 286, note a; 4oot v. King, 7 Coven,
618.

HAGÂRTY, Ji, delivered the judgment of the
court.

As te the menite. This le one of the many
'Dses ln vbich the court is asked te eet aside a
'verdict of wbich it cannot approve on a culin con-
eiderution of the evidence. The testimony
cortainly vas very etrong. It vouid have suf-
ficed Most îikely te eonvict the plaintiff, had ho
"ver been put upon hie triai for the offence; and
hud any right, estate or franchise, or largo sum
Of nloney been at etake, vo tbink it vould b.
onlIy rigbt te submit the case te another jury.
eut vo bardly soc our way to interfere in a case
lik. the present. The charge vas made long after
tite alleged ofience had been eomnitted. No per-

son had thought proper to prosecute the plaintiff
for it, and the defendant, baving no especial in-
terest in thematter, charges the plaintiff generaily
vith being a thief. Re doos this at bis peril, and
vhen oued for damages tries to prove the charge,
and fails to convinoe the jury.

It doe not foilov, because a mani bas once
committed an offence, that a jury wili always
regard vith favour a person who persiste in cast-
ing it Up agsaist him, at any*period, bovever re-
moto. A person may mnake the charge reiying
on bis being ablo to prove it to the satisfaction
of a jury. We tbink ho muet alvays run thie
riait. But vo do not think a court je bound to
set aide, as a matter of right, a verdict rendered
against the weight of evidence, but may beave
the defendant to thé coneequence of his ova rash-
noes. It is flot usual to put a plaintiff, deliber.
ately charged with fraud or feiony in a civil
action, tvice, as it were, upon bis trial; at aIl
evonts, an action for glander ia not one in vhich
the ordinary vhoiesome mile shouid be set aside.

Wo tbink vo cannot properiy interfere on tho
morits.

The rejeetion of the ovidenco tendered ýas te
cbaracter opens a vide fild for discussion.

1. -Should it b. permitted under any circum-
stances ?

2. If admissible in mitigation of damages, eau
it be received after evidence offered in bar on a
pieu of justification?

It seims to me that tho doubt euggested as te
thie evidence, ia foît more by the text vniters
than the judges.

Mr. Taylor, in bis luet edition, page 855, after
giving tho different vievs, eays, "8 uch being
the arguments on either side of this vexed ques-
tion, it remaine only to observe that the veigbt
of autbority inclines sligbtly lu favour of the
admissibility- of the evidenco, even tbough the
defendant bas pleaded truth as a justification
and bas failed in establlshing bis plea."

He cites a great number of cases. 1 bave
examined tbem. The American authorities cen-
tainly support bis view. I doubt if the Engiish
cases go So fan. Most of the cases are niai priu8
decisions. I am not avare of any express decie-
ion of tbe court in Banc except Jonea v. Stevena,
Il Price, 286, vbich is direetly againat its
receptien.

In Thompaon v. .Nye, 16 Q. B. 175, the ques-
tion rejected was vhether the vittiess bad nlot
heard fromn other persoa tbat the plaintiff vas
addicted to certain praetices, the subject of the
glander. The court refuised te decido the general
point, but beld the question rightly rejected, ae
it sbouid have been eonfined te mamours ezisting
before the utterance of the glander. Patterson
and Wigbtmati, J. J., eay they givo no opinion
on the generai question. Coleridge, J., saye,
" &I viii oniy go so far as to say, tbat I do not
vish. it te ho supposed that I am in favor of
ailowing the question to be put even in its Most
limited form. My present impression ie against
doing Bo-,' Erle, J., Baye, "«It les not neeesamy
to give any opinion as to the adrniusibility of the
question in a qnaiified formn. Many lesaed
judges have admitted it, but they aIl acted on a
decision at Niai Pdiu (Rarl of Licetter Y. Walter),
vhlcb it vas not vorth »he piaintiff's vbiie to
question. But in .Tono# v. Steoi the point vas
brought before the full Court of Exobequor ; and

[Vol. L-57April, 1865.] LOCAL COURTS' & MUNICIPAL GAZETTE


