
fi :

m

il g
!

■

l'I I

■ &
ta : s
:{ ;1 ’ f i

| fl f

r

i

i
i i ?

LT

Il
i 1 !

Il;

'i
’ ! !

■
V.m i

il i| I

i Lii i, ‘/i
» s
it il

.

fi? $ ,I : i?
6 i

i ‘if i
SI

■■■

i i il i
V '
m ni' r, 4 ?

i.
l
S1 ■i

:8.1 'SI

r i
|: «8

1 S i
n
L

«jw !i il i !M ||
•: Ht

i

;
■■

|i
i. B-1

i!

•i
i

■ |l:I !

1k

:

i .i!lli
••

II lii

H ! [I : ! '■ IMl i1È..i:
-

I
i1i m

: ï?i i. ■i

HfVyla
■1■

à !i K'! !;
i

ym

*• jeh
jiif1/ **

i
i

ilii
'i

i ii-

;

i

- !

' ’ •*’ Vf-

' l"

r, January 11, 1807

7VICTORIA SEMI-WEEKLY COLONIST.Friday, January 11, 1907

nada ment whatever to the prisoner to talk.giving power,i for the particular pur
pose, what it does, not* expressly or im
pliedly authorizes is to be taken to be 
prohibited.”

And Vaugihan Williams, L. J., in the 
latter case, says that: “You ought to 
give a wider construction to the words 
of a memorandum of association creat
ing and defining the powers of a purely 
commercial company having no compul
sory powers and no monopoly, than you 
would give to the words of a statute 
creating a company like a railway com
pany, having compulsory powers of land 
purchase and a practical monopoly.”

Were the plaintiff’s contention to pre
vail, the company would have a practi
cal monopoly.

Applying those principles to the com
pany’s “charter of its rights,” it must 
be held to be confined to the main pur
pose of its act, and restricted in its 
operation to the area defined thereby. 
The supplying of water from Gold- 
stream to an electric tram company to 
enable it to operate its line of railway 
beyond those prescribed limits Is, to my 
mind, clearly ultra vires. (Vide. secs. 
15 and 24 of the Plaintiff’s Act of 1802).

If this view be right, and coupling it 
with the fact, that the plaintiffs have 
made no use whatever of tÏÏé water of 
Goldstream for a period of thirteen 
years, i. e., from 1885 to 1898, I cannot 
discern what status they have to seek 
an injunction or even a declaration of 
their rights in this respect. The legis
lature lias made ample provision for the 
protection of the public as well as priv
ate corporations in circumstances such 
as exist in this case.

True, the company, instead of exer
cising its powers of expropriation in re
spect to Goldstream, purchased the ri
parian lands, and therefore claim they 
have acquired an absolute right to or 
property in the water.

The purchase of lands gave the com
pany no greater rights than the owners 
possessed, ylz., the right to the unin
terrupted, uudiminished, unpolluted flow 
of the water past their lands, so that 
it could be enjoyed for the purposes in
cidental to their ownership. The com
pany purchased those lands solely by 
virtue of the limited authority given 
them by their Act of Incorporation, and 
for no other purpose, however varied 
the other purposes to which the lands 
and water could, otherwise be put.

The position of the company, as 
pared to that of the riparian owner, as 
to the use of the water, is reversed. The 
riparian owner had the water as an in
cident to his right to- the land. The com
pany have acquired, the laud as an in
cident to their right in the water. But 
in the, present case,* those incident
al rights in this particular water are 
subject to that of the city. The rights 
or license claimed, are not absolute and 
exclusive as against the defendants. The 
company in dealing with realty are re
stricted to the acquisition of such lands 
as may be required for the purposes con
templated by the legislature: Duke of 
Devonshire vs. Pattinson (188TL M St* 
B. D., 263: The Queen vs. Robertson 
(1882) 6 S. C. R., 53, p. 94, I** 
Gwynne, J.

In the view I take, the watery of 
Goldstream are “unrecorded waters. It 
follows that the city may apply under 
the provisions of the Water Clause* 
Act for a record of water in Cold
stream. The commissioner, in con sider- 
ing that application mnst have regard 
io all the circumstances >ntended by the 
legislature, including any rights of the 
plaintiff there. The city in m*kmg this 
application, are, in my opmlon, pursu
ing just such a course as was contem
plated bv the legislature in passing"the 
Water Clauses Act, viz.: Complying 
with tile obligation to recognize the 
right of the legislature to preserve their 
departmental supervision over the dis
position of such an important public 
utility as water. The state of the law 
before 1807 respecting water was 
satisfactory, and by passing the t Water 
Clauses Consolidation Act the legisla- 

nttempted to remedy existing de
fects therein. They must therefore be 
held to have intended to limit existing 
companies very strictly to their corpor
ate powers.

I would allow the appeal.

JUDGMEW GIVEN 
IN WATER CASE

to make use of its waters ; nor did it 
prescribe any time within which the 
city must assert Its intention of exercis
ing its right to acquire the plaintiff’s 
rights, in Goldstrèam.

In May, 1892, the plaintiffs began 
their operations pu Goldstream. They 
cleared out the banks of the stream 
and erected dams for the purpose of 
making reservoirs, and increased the 
volume of available- water, and took 
precautions to insure its purity.

They, also constructed works by which 
the water could" be, and wa-s, led to the 
Tramway Company’s power house, and 
there used for the purpose of generat
ing power .for the use of the Tramway 
Company, but although they have abun
dant water for distribution, they do not 
employ any for any purpose other than 
for the generating of power at this one 
place. The defendant* seek to acquire 
this water at a point below the power 
house, after it has done its work there, 
and before it reaches the sea.

It seems to me to be clear that what- 
the rights of the city may be to 

these waste waters which they propose 
to acquire without paying the Esquimalt 
Water Works Co. for collecting there, 
the city lias, under its Act of 1873, 
amended in. 1892, the right to "acquire, 
by the compulsory powers contained in 
those Acts, the whole of the interest ot 
the Esquimalt Water Works Co. in the 
Goldstream waters. That seems abund
antly clear, and having regard to the 
pleadings, I. think that a declaration on 
that point should, have been made.

Now as to the acquisition, of the sur
plus or waste waters, the question is 
more difficult.

The Esquimalt Water Works Co. by 
their Act of 1892, acquired (subject, 
etc.) a license to take the waters of 
Goldstream. This privilege enabled 
them to appropriate waters in advance 
of their requirements, and possibly (see 
Wilts & Berks Canal Co. v. Swindon 
Waterworks Co. (1874) L.R. 9 Ch. 451) 
to supply water for power purposes to 
tha Tramway Company; but does their 
Act of 1892 confer on them such a 
property or ownership in the waters 
flowing in tlie natural bed of the Gold- 
stream River as to' prevent any other 
person from acquiring that water undtr 
the provisions of the Water Clauses 
Act of 1897? That question must be 
answered by considering the objects 
which were contemplated by the Act 
of 1892, and the scope of the Water 
Clauses Consolidation Act, 1897. The 
preamble to the Atft, after referring to 
the Water Privileges Act of 1892, goes 
on to say :— . _

“Aqd whereas it as necessary and ex
pedient at the presetit session, to pro
vide for the «due conservation of all 
water and water power so vested in the 

aforesaid, and to provide 
means whereby such water and water 
power may be made available to the 
fullest possible extent in aid of the in
dustrial development, and of tlie agri
cultural and mineral resources of the 
Proviuce:

“And whereas for the .furtherance of 
the purposes aforesaid, it is expedient 
to enact an exclusive and comprehensive 
law governing the granting of water- 
rights and privileges, and to provide and 
regulate the mode of açquisitlon and 
enjoyment of such privileges, and the 
royalties payable to the Crown m res- 
pect thereof.”

The Act then provides for the ap- 
pointment of a set of officials to whom 
(under the supervision of the Lieuten
ant-Governor in Council)., the adminis
tration of all the water by the Act vest
ed ill the Crown, isicdmmitted.

Provision is made-"for the acquisition 
of water for ordinary, domestic, agricul
tural and mining purposes, and the sup
plying of water by “water works sys
tems to cities, towns and unincorporated 
localities. As a consequence of the 
passage of the Act, the necessity of ob
taining the sanction bf the Legislature 
by private bill no longer exists. The 
Act deals with the acquisition and ex- 
propriation of “recorded” water and 
“unrecorded” water. “Recorded 
is-not defined, but we can learn what 
it is by reference to “unrecorded water, 
which’-! s defined as follows:

“Unrecorded water” shall mean all 
water which for the time being is not 
held under and used in accordance with 
a record under this Act, or under the 
Acts repealed hereby, or under special 
grant by public or private Act, and 
shall include all water for the time be
ing unappropriated or unoccupied, or 
not used for a beneficial purpose.

Much reliance was placed by the coun
sel for. the city on the words “not used 
for a beneficial purpose," and havingrtswBsgfrïiwai
Water Clauses Act, 1897, I do not see 
how the contention of the city that the 
waste waters of Goldstream are not 
used for beneficial purposes, can be re
sisted, provided the Act of 1897 applies. 
It may seem unjust or unfair on the 
part of tlie city to avail themselves of 
all the work of the Esquimau Water 
Works Company, but that cannot affect 
the plain words of this section.

The question then is, whether the Act 
of 1897 is applicable*

By the Act of 1892, passed on the 
23rd of April, 1892, that is, some weeks 

Esquimalt Water Works

should be dismissed. The defendants 
are entitled .to a declaration that they 
have the right, to take the unrecorded 
waters under the Water Clauses Con
solidation Act, 1897; also the right to 
take the waters of. Gold-stream under the 
Act of 1873. After making these de
clarations, it seems ~ unnecessary to 
make any declaration as to the plain
tiffs’ rights.

Morrison, J.—The defendants, the 
city of Victoria, in 1905, invoked 
the provisions of part III. of the 
Water Clauses Consolidation Act, 
1897, which deals inter alia with 
the supplying of water to cities, and 
posted notices of their intention to apply 
for certain records of the water of Gold- 
stream. Thereupon the plaintiffs 
brought the present action, seeking to 
enjoin the defendants from further pro; 
ceeding with those applications, basing 

’ their claim upon an exclusive right to 
the water of Gpldstream, which they al
leged they have acquired from the legis
lature and. riparian owners, respective
ly, and which right will be invaded if 
the records sought are granted. They 
also seek a declaration of their rights 
as claimed.

In the year 1873 the legislature pass
ed an act dealing with the supply of 
water to the city of Victoria, then as 
now, the capital of the province of Brit
ish Columbia. The critical position of 
the municipality as to "the quality as 
well. as the quantity of the water, pre
viously^ supplied was declared to be be
fore them, and an area contained with
in the radins of twenty miles of the city 
was designated, from which a supply 
could be obtained—a species of water 
preserves—Goldstream lies within that 
radius, but the city did not seek to util
ize its waters until the application in 
1905.

i In 1885 the Esquimalt Water Works 
Company, the plaintiffs, were incorpor
ated by special act’ The preamble sets 
out the objects to be, to construct, man
age and maintain water works to sup
ply the town of Esquimalt, the Royal 
Navy dockyard, the Royal Naval hos
pital, and the residents of a peninsula 
particularly described, but which does, 
pot include the city of Victoria, with 
the right to take water for that purpose 
from Thetis lake and Deadman’s river.

By section 9 they acquired rights of 
appropriation of those waters, but of 
course only for the purposes for which 
the company was incorporated. By 
tion 10, after appropriation, etc., the 
lands, privileges and waters became 

"vested in the company. The company 
exercised those statutory rights.

In 1892 the legislature had before 
them the whole question of the water 
rights within the province, for at the 
session of that year, the JVater Privil
eges Act being chapter 47 of the stat
utes of 1892, was passed, as well as a 
number of acts incorporating water 
works companies, electric light compan
ies and power companies. The plaintiffs 
and defendants Avere both then before 
the legislature, as evidenced by the Act 

_to Amend the Esquimalt Water Works 
Company’s Act of 1885, chapter 51 of 
the acts of 1892 and the Act to Amend 
the Victoria Water Works Act of 1873, 
being chapter 64 of the acts of 1892.

The Water Privileges Act in its pre
amble states that the intention is to de
fine and regulate the powers of com
panies incorporated under special act, or 
otherwise for constructing and main
taining water works, and electrical 
works, and having power to divert, ap
propriate and use streams of water for 
motive purposes. Section 2 enacts that 
the “right to the jise of *11 water at 
time in any rrvfri'watercourse, lake or 
stream not being a navigable river or 
otherwise under tiie exclusive jurisdic
tion of the parliament of Canada, was 
declared to be vested in the crown in 
the right of the province, and save in 
the exercise of any legal right existing 
at the time of such diversion or appro
priation, no person shall divert or ap
propriate any water from any river, etc., 
excepting under the provisions of this 
act or some other act already or here
after to be passed.

When this act was 
tnre, the rights of the plaintiff company 
had not been extended to Goldstream. 
Doubtless the fact that the legislature 
proposed passing such an enactment be- 

known to the plaintiffs led them to 
the subsequent amendments of

effect in relation to any particular missiên, it seems a rea-sonable inference 
water from the time that all outstanding that the legislature, having, as it did, 
interests in respect of such water were the needs and desires of the city 
acquired by the company ; and 1 think a brought to its attention, considered that 
strong argument in favor of this view to give such permission was impractic- 
is the presence of the conditions im- able and inexpedient, 
posed in favor of the city in the com- There is also the circumstance to be 
pany’s act of 1892. taken into account, referred to by the

It is obvious that so long as those learned trial judge, that while the Corn- 
conditions remain in force no one else, pany’s Act of 1892 makes no reference 
could be permitted to interfere with the to future legislation, all the other pnv- 
waters unless they were , also to be per- ate acts, passed in that year empowering 
mitted to put the company in jeopardy thé applicants to divert and appropriate 
of losing its franchise under the act, and water for sundry purposes, provide that 
of having its undertaking destroyed be- the rights granted are to be subject to 
cause of its inability to carry out the future legislation.
conditions by reason of the interference. .It was strenuously argued for the 
It certainly could not have been the in- city that the company were and are us- 
tention of the legislature to leave it mg the waters of Goldstream for a pur- 
open to any person to come in and sny pose not authorized by its charter^ 
to the company that it must take its namely, the supplying of water which 
water from Goldstream from above a is used by the B. C. Electric Ry. Corn- 
certain point to supply the water that pany to develop electric energy, and 
might be demanded by the city, because that this fact gave it a status to record 
he intended to take «water from below the water under part III. of the act of 
that point. There is nothing in the act 1897.
to say where or how the water is to be This seems clearly untenable, 
taken and it seems clear that the op- plaintiff company is empowered to eon- 
tion as to these matters is left entirely struct; manage and maintain water 
to the company; in other words, it is works, and there is no limitation on the 
given the exclusive use and control of purposes for which the water may be 
{V. a supplied, or to which it may be devoted

. ,, .. û<v OAnij;fm«q hud not by the consumer. It is no concern of
^ut eveii if the Water Works Company what is
been inserted, _I think ,_,nwngtu.t t0 done with the water after it is deliv- 
m'ist be taken to have 6red to the consumer. But even if the
establish water works pa ^ , company were exceeding their powers,
large sums of money, and _ , the city has for that reason alone no
there is a sufficient source of PP T dg more status to complain than any priv- 
served to provide for erpa ate person ; the remedy for a misuse or
velopment, few, v» Ï. Pnt*rorise an unauthorized use of the company's 
would embark on .such ■ hpMdow powers being an action at the instance 
and therefore the *clear lanof the crown, or some shareholder of
to hold in the absence of 4ter the company, or the interference of the
that the legislature intended that alter i.
these who had obtained t e tanc^ ise j-or these reasons, in my opinion, the 
hqd proceeded a real_ city’s claim cannot be sustained, and
itv n*anv“corpora'tion°^or* person should therefore the appeal so far as concerns
it}, any corporuuuu * n the claim, must be dismissed.
have the right to come forward on the Theu as regards the counter-claim.
plea that the franchie was not an ex- learned trial judge dismissed it
elusive one, and olaim to mteifere w th wjth eQsts; and had he done so without 
the streams which ha, ® . seriousiv prejudice to any proceedings that the
appropriated, ami , , y ., under- city might take in respect of its rights
cripple, or perhaps destroy, the undei uQder the act of 1893 and amending

,-u- pvclnsivp use acts, and the Company’s Act of 1892, 
If then it is given t e h we might not perhaps have interfered.

But as the matter stands, the dismissal 
might be found to embarrass the city in 
the prosecution of those rights, and I 
do not think that we ought to leave any 
uncertainty on the subject. It being 
therefore proper for this reason to open 
up the judgment to that extent at least, 
it seems, to me that it is competent to 
us to exercise <ujr own discretion.

The counter-claim lysked, among other 
things, for a declaration as to the right 
of the city to divert and appropriate un
der the above mentioned acts. It is to 
be observed that there are no facts left 
in dispute to enable the court to give 
such a declaration, and that the ques
tion is wholly one of statutory construc
tion, and there can be no object after 
the facts have been ascertained by a 
long and expensive litigation, in leaving 
the city to commence another one for 
the purpose of ascertaining rights which 
could have been declared in the former 
suit.

Kanlye et al vs. C. P. R.— (Before 
Hunter C. J., Irving and Clement, JJ.) 
—This is an appeal from Morrison J. 
on a question of the construction of a 
proclamation issued by the minister of 
the interior in pursuance of the Immi
gration Act (Dominion.) It is in re
spect of three Japanese who were or
dered to be deported on account of 
their being afflicted with a disease 
called trachoma. They applied by 
habeas corpus proceedings to Morri
son J. who, on the evidence before him, 

to the conclusion that they were

-rM

lowed signs of demolition, 
d till. nothing was left, but 
towers and the wall which 

On the site were built 
esent extensive building* of 
the Petit Séminaire, so cal
ls a b 
Notre

E&nch of the Grand
Dame. In Favor of the Corporation of 

Victoria by Full Court 
Tuesday

from 
col-

near the street, In 
their fine modern 

with the old 
of being 

Could

«are sacredl 
Qd stand 

quite 
ftfit to

They share 
ling the glory 
actures in Montreal.

the history stamped upon 
many scars which speak 90 
their own dead "language 
woe and of exaltation might 
lut the dust of the past has 
of its own story and we 

led with, the facts we. have.
. this west tower that vhe 
e congregation of .Notre 
ally among them the saint- 
: sweet-faced nun, Marguer- 
, conducted for years a 
» education and religious 
»f young Indian girls, and 
of their work Is ‘ beyond 

estimate. In the mean- 
et tower was made the 
$ of the Sisters. Somewhat 
V the remains of a young 
md her grandfather,, who 

Christian reltelon,. and 
rent and influential support- 
faith about one fluadre^ 

were reverently laid-to 
ult of this tower. 3gb$ets 
bear the following inker!p- 

slated into English:— 
the mortal remains of Fran- 
ongo Huron, baptized by the 
her Preboeuf. He .Was£-by 

his probity the example of 
I the admiration, of unbeJiev- 
1 at the age of about a 

on the eleventh of ' April,

came
not suffering from the disease alleged, 
and ordered them to be discharged 
from custody.

• The Dominion government appealed, 
and the question to be settled is 
whether the proclamation by the min
ister is conclusive and the persons 
complaining are deprived of any rem
edy or access to the courts by way of 
habeas corpus.

Mr. Davis, K. C., for. the appellant, 
and Mr. Macdonell for the respondents.

E CHIEF JUSTICE DISSENTING
4 h

Motion for Leave toArgument on
Appeal to Privy Council Will Be 

Made This Morning The ever

The court has settled on the 21st in
stant as the date for delivery of such 
judgments as are ready.U ihe opening of the proceedings of 

ilte full court yesterday Clement J. 
took his seat in the supreme court for 

Urst time, having been previously 
in before the chief justice.

The attorney general not being pres
ent, Mi. Martin, K. C. as an ex-attor- 
nev general, welcomed his lordship on 
behalf of the bar in a brief congratula^ 
tory address and to which his lordship 
as briefly replied.

as
-o-

INVASION OF CAPITAL 
FROM THE NORMES!

the
sworn

the

Esquimalt Waterworks Company vs. 
Corporation of the City of Victoria.— 
Judgment was given in this case yes
terday in the full court by which tlje 
corporation succeeds. The Judgment 

majority one, Irving and Mor-

Large Number of Winnipeg’s 
Shrewdest Investors Now 

in Victoriawas a ...
rison, JJ. being in favor of the case for 
the corporation and Hunter, CJ. con-the mortal remains of Marié 

•nsaquoa of the congregation 
ae. After having filled the 
School mistress for thirteen 
p in the reputation of gréât 
F age of twenty-six years on 
th of November, " 1865.7’

tra.
“There is over $1,000,1)00 of Winnipeg 

capital in Victoria right now,” was the1 
statement made by a prominent 'Northwest
ern real estate men to the Colonist yester
day. The city is filling up with people from 
over the Rockies, who have come west to 
escape the rigors of the prairie winter, and 
among the throngs of northwesterners are 
some of the most wealth 
of the business men of 
representing among 
terèsfs. These men are not in the 
pleasure alone. They have their finge 
the pulse of the real -estate market, and 
have gauged to a nicety the demand for 

estate in the Northwest. They 
d, large as it now is, is

At the close of the reading of the 
reasons for judgment, Mr. Luxton, K. 
(■ (Mr. Peters, K. C. with him) asked 
for leave to appeal direct to the privy 
council and for a stay of proceedings 
in the meantime, but Mr. Bodwell, K. 
c. and Mr. Taylor, K. C., for the cor
poration, requested time to consult 
With their clients. The court fixed 
this morning at 11 o’clock to sp'eak 
to the motion.

Following is the text of the judg
ments:

Hunter, C.J.—Thanks to the exhaust
ive judgment of the learned trial judge, 
«6 well as to the efforts of the learned 
counsel on both sides of this appeal, the 
questions for decision have been nar
rowed down to a comparatively small 
compass, there being, as I understand 
it, no material facts left in dispute.

By section 9 of the company’s char
ter of 1885, they were empowered from 
time to time and at all times thereafter 
to survey, set out and ascertain such 
parts of the land within à prescribed 

they might require for the pur
poses of their undertaking, and to 
divert and appropriate the waters of 
Thetis Lake and Deadman’s River and 
its tributariei as they should judge suit
able and proper, and to acquire any 
interests in the said lands or waters or 
any privileges that might be required 
for the purposes of the company.

By section 10 of the same Act, “the 
lands, privileges and waters which shall 
be ascertained, set out or appropriated 
bv the company for the purposes there
of as aforesaid, shall thereupon and 
for ever after be vested in the com- 
pa ay/' etc.

By the amending Act of 1892, 
provisions of " til e* 'pHnVfifca V ' Act ’* aft. 
appropriation ahd diversion (but vesting) 
were extended so as to embrace Gold- 
stream River and its tributaries, except 
that there is no vesting clause similar 
to that contained in said section 10. 
It is also provided that the power to 
divert and appropriate water from this 
river and its tributaries, is to
he subject “to any grant of
rights, privileges or powers, aris
ing under the provisions of the Cor
poration of Victoria Water Works Act, 
1878”; and by section 9 that nothing in 
the Act is to be construed as in any 
way limiting or derogating from any 
grant or privilege accorded to the city 
under the provisions of the said Act. 
Then by section 10 it is stated that the 
powers as to Goldstream are conferred 
only on the condition that the company 
will supply, on terms which are specifi
ed, a maximum quantity of 5,000,000 
gallons per diem to the city if so re
quired.

Much of the argument was devoted to 
the true meaning of section 10 of the 
principal act, i. e., as to what • is the 
nature of the grant as regards the wat- 
?r, particularly as regards Goldstream; 
the city contending that there is’ only 
a right to use it for the purposes of the 
company, and that such as goes to 
waste is recordable under the provisions 
of the Water Clauses Act, 1897; while 
the company maintains that it has an 
absolute grant of the water, and that 
therefore no one can interfere with it. 
Both contentions have difficulties to cope 
with. On the one hand, if the company 
has only a right to use the water, -so 
much of section 10 as vests the “wat
ers” in the company is at : least sur
plusage, as by section 9 it was already 
given the right “to divert and appropri
ate,” if, indeed, it would not be an ab
surdity to “forever after vest” only the 
water which is diverted and parted with 
to the consumers in 'pursuance of the 
undertaking. Nor, apparently, does it 
do to say that what is “forever” vested, 
is a theoretical quantum, as the quan- 
Uim is constantly vary big in volume. 
On the other hand, if we were to hold 
tnat there was an absolute grant of the 
‘"waters” themselves, i. e., that this 
word was a general comprehensive 
term, including all streams, creeks and 
bodies of water existing over the area 
acquired, there would then be the an
omaly of a different construction being 
placed on the same language to be found 

. in the same legislation passed on the
similar 

Nanaimo 
That

walls of this tower tveve 
* * tures, an aittiir

fort of former
and control of the stream, 
contrary to sound legal principles to 
hold that the Water Clauses Act of 
1897, being a later general act, was in
tended to enable any person or corpor
ation to interfere with the rights and 
obligations created by this special legis
lation in' respect of these particular 
waters, ill the absence of plain and nn- 
mistakeable language, and on this point 
I entirely agrée '■ with tlie remarks of 
tlie learned trial judge. . ■ -

I, will assume, however, that the fran
chise does not amount to the exclusive 
use aud: control, but that there was only 
a right to divert and appropriate the 
water - conferred. Even then I think 
that the city’s claim to record the so- 
called waste waters under the act of 
1897 is not.well founded.

The act declares all “unrecorded 
water to be vested in the crown (which 
of course once vested cannot be digest
ed without a new record or grant), and 
proceeds to provide a general code by 
which the right to take such water is 
to be obtained depending on the charac
ter of the application and the circum
stances. Unrecorded water is defined 
to he “all water which for tlie time be
ing is not held under and used in ac
cordance with a record under this act 
or under the .acts repealed hereby, or 
under special grant by public or private 
aot, and shall include all water for the 
time being unappropriated or unoccu
pied or • not nfled for a: beneficial ptrr-

This definition appears to be not al
together free from ambiguity, for in ad
dition to water held and used under the 
effet and the acts thereby repealed, it 
may mean to erxclude water merely held 
under special acts; or, on the other 
hand, it may mean te exclude only 
water held and used under special acts. 
If it is ambiguous, then again, of course, 
well known rules of construction would 
prevent us from holding that the act 
was intended to have any application 
to particular streams dealt with by spe
cial acts. But I will assume that by 
reason of the presence of the last mem
ber of the sentence the ambiguity in 
the former portion is -removed. ' Even 
then, I think the fallacy in the argu- 

nt for the city lies in assuming that 
the water which it alleges is going to 
waste below the power house is water 
which is not “used" within the meaning 
of the above definition. In my opinion, 
the word “used” in this definition does 
not mean “consumed,” but means “made 
available”; in othfer words, that the 
holder of the right is using his right in 
respect of the water, but not necessarily 
altogether consuming it. Ill short, the 
language is not to be read literally, but 
the meaning is that the holder of the 
right must have been exercising his 
right; and the intention was to extin
guish rights that had fallen into disuse 
(whether acquired before or after the 
Water Privileges Act of 1892) at the 
time of the coming into force of the act 
which was delayed a sufficient time af: 
ter its passage to enable all holders who 
wished to do so to prevent the extinc
tion.
miner bolding at the time of the coming 
into force of this act an ordinary water 
record for 100 inches, and suppose that 
some days prior to its passage he was 
using 90 inches, then later 80 inches, 
and on the day of its coming into force, 
50 inches, could it be maintained that 
the coming into force of the act had ipso 
facto cut down his record to 50 inches 
and vested thg other 50 in the crown? 
I think it must be clear that his right 
was left intact. Then in what worse 
position can the company be which has 
what amounts to a special statutory 
record ot all the water in the stream?

Then, again, assuming -that the right 
to use all the water remained vested in 
the company on the passing of the act 
of 1897, under what provision has the 
city any status to obtain a record, in
terim or other, of the so-called waste 

Not under section 18, as that 
section applies only to . an “owner bf 
land or a mine" who is seeking a rec
ord for ordinar.v domestic, agricultural 
or mining purposes, as indeed is shown 
by the caption to part II, of the act— 
in fact, the notices themselves purport 
to be given under part III. of the act— 

under the latter part, as the provis- 
to the case

icred pic 
:he little 
l Into a chapel.

tis spot also that France 
to England the key of her 
ony. Wolfe had defeated 
the Plaine of Abraham, .on 
1759, but the straggle éon- 

General Amherst landed bis 
rotreal, and encamping on 
iside, demanded the entire 
Canada to the British crown, 

i useless, and on the eighth 
.her, 1760 de Vaudreutl,: the 
nor, accepted the conditions 
drawn up, and the city 

The British forces took pos- 
place and raised the British 
small fort at the east end 

thereby indicating that the 
ild of French Canada had 
o Great Britain.
-K. M. R. in Toronto Globe.

was
days ly and influential 

thé prairie cities, 
them vast financial in- 

clty for 
rs oncom-

see-

Victoria real
tfeel that the demand, large as it now is, is 
bound to increase, and they are acting ac
cordingly.
, Prominent among 

men is V, C. Maud
the prairie real estate

-— ... ., -,   —vek, of Winnipeg, one
of the most successful operators in that 
city and Portage la Prairie and Moose Jaw. 
In Winnipeg Mr. Maddock is regarded as 
one of the most aggressive and enterpris
ing business men in the city. Some idea 
of the extent of his

Crown as
operations may be 

gathered from the fact that during the last 
sommer he and. his company are reputed 
'to have cleaned np over a quarter of a 
million.

Mr. Maddock has bought largely in Vic
toria, and states that he is firmly impress
ed with the future of the city. He hae 
opened up an office in this city and will-here
after «pend much of his time here. He is 

type that has

area as

Iplutely resolved upon, .and 
[the children, shall not le^ye 
I .because then the .Duchess 
lim and.it would .be, 
lesible,., far him to 'Sflpaypç. 
jthfini» .• c..M i • • ?
fimont, the Duchess s step- 
led. on the scene last -week,
I find that his mission waa 
M so far as reconciliation 
f separation agreement, was 
He not only brought an 

ties of proposals for a eet- 
h his wife, but also certain 
taels as a pledge of her un-
ke.
[There appears, however, tp 
[nation of the1 story that the, 
ta been offered a . hoine at 
[LX* by -her mother*,
L. West Her. Gneet. 
te Cornwallis West- was re- 
[g at Sunderland House with 
p It is said that another 
hicess wrote to te Dncees of 

that Mrs. West—who was 
f Lord Randolph Churchill, 
uncle—was not her • real 

by causing an unpleasant 
the truth is that all the 

the Marlborough family are 
k>mplete harmony to smother 
[dal and prevent it coming 
h any shape, but the Duke 
mot been amenable to their

a young onan—one of the 
made 
toda

the prairie capital the city that it is 
y, and as one Winnipeg man put it to 
Colonist, “the very fact of his being 

here, Is enough to boom Victoria.”
Another prominent Winnipeg man who 

has opened an office in thle city is Mr. 
King, of the Standard Land Co., who -has 
made ‘huge sums in the Manitoba capital 
from real estate, an is now interesting Dim- 
self in Victoria realty. He is regarded as 
one,pf the shrewdest ifi,v$>tors.to Western 
Canada today. He is the owner of Elm 
Park, an Immensely ridh suburb of WinnU

As far as concerns those rights, I 
think it clear, and in fact it was not 
disputed by Mr. Peters, that notwith
standing the rights granted to the plain
tiff company, the city’s franchise under 
the act of 1873 and amending acts re
main in force; but it is equally clear 
that such frànchise can now be lawfully 
exercised only by resorting to the pow- 

of expropriation conferred by those

t-he

ers anyacts. .
The counter-claim, however, also ask

ed for a declaration that the city had a 
right to apply for and obtain a record 
under the Water Clauses Act, and this 
claim was rightly rejected by the learn
ed trial judge.

In the result, the respondents remain 
entitled to the costs of the action, and 
•should have^the costs of the appeal on 
the claim, while each party should pay 
their own costs of the appeal on the 
counter-claim, and the judgment should 
be varied as indicated. -

Irving, J.—By the Company’s Act of 
1885, the plaintiffs were authorized to 
take any land situate within a certain 
area, which, in their opinion might be 
required for the company’s purposes. 
They were also authorized to divert 
and appropriate the waters of Thetis 
Lake and. Deadman’s River and its 
tributaries. . The meaning of these 
words “to appropriate” is “to set aside 
for the purposes of”: see per Nesbit, J., 
in Water Com. of London v. Sauudby, 
34 S.C.R., at 668. ,

By the Company’s Act of 1892, au
thority was given to the plaintiffs to 
divert and appropriate so much of the 
waters of Goldstream aud its tributaries 
as they might deem Suitable and proper 
(subject as therein provided), and all 
the rights, powers, and privileges con
ferred by the Act of 1885 in respect of 
appropriation and diversion of Thetis 
Lake and Deadman’s River were ex
tended and made applicable to the wat
ers of Goldstream; but for some reason, 
possibly because of the grants or privi
leges accorded to the City of Victoria 
by the Corporation Water Works Act 
of 1873, as amended in 1892, the rights, 
powers and privileges are confined to 
appropriation and diversion. The Act 
of 1892 does not profess to vest the 
waters of Goldstream in the plaintiffs 
in the same manner that the Act of 
1885 vests in the plaintiffs the waters 
of Thetis Lake and Deadman’s River.

By fhe City of Victoria Act, 1892, 
also assented to 23rd April, 1892, the 
city water commissioner was authorized 
to divert and appropriate the waters of 
Goldstream and to acquire compulsorily 
or otherwise, the rights and privileges 
of any person having any interest there-

peg.the Mr. King is most optimistic concerning 
Victoria aud promises a great future for 
the city. He Jo accompanied by Mr. Hoff
man, a well known Chicago financier, who 
is also interesting himself in local real 
estate.
- Another prominent prairie real estate 
man Is Arthur Bell, of Steele & Bell, of 
Regina, a house that has been known for 
the last few years as one of the most 
successful firms doing business in the 
-Northwest. iMr. Bell Is so pleased with 
the city that he is contemplating bringing 
out his family and taking up his residence 

Regina man la 
Police Magistrate McColiand, who, accom
panied by his wife, is now living in the 
city, Mr. McCosland’e son, a rising young 
Regina lawyer, is also now In the city. 
They all express themselves as loath to 
leave Victoria having on-ce settled here, as 
they are enamored of the beauties of the 
town, aud much taken with its possibilities.

Simlth, of the Winnipeg firm of 
Smith &. O'Toole, completed large pur
chases of Victoria realty on Saturday, and 
is contemplating yet further investment. 
Another ..Winnipeger In the city at the 
present tlmfe is T. A. Clarke, a capable 
young deâièr, who completed large pur
chases in Victoria realty yesterday. iuv. 
SimfJSon, a large Winnipeg dealer, is also 
In the dty intent on real estate. A 1-ex. 
Mowat, one of Regina’s most substantial 
financial men, has bought a house in the 
city and is settling here with his wife and 
family. Dr. J. A. Graham is another Re
gina imffn who has been in the city for 
some months and who has purchased ab

-to*

i un-

turewater
here. Another well-known

before the legisla-

(Before Irving, Mor- 
was aRex vs. Bruce ^ 

rison and Clement JJ.) This

in a criminal prosecution.
At the commencement of the pro

ceedings the cdurt Was composed M 
Irving, Martin, Morrison and Clement, 
JJ., but Mr. Justice Martin raised the 
question of rule 1043 of the Rales of 
Court, 1906, which vests in the chief 
justice the duty of assigning the hear- 
ing of cases to the different judges, 
and generally to control the conduct 
of the affairs of the administration of 
justice, Mr. Justice Martin said he had 
not been assigned to this case, and 
said he would withdraw, as under the 
terms of the finie the court must be 
composed of not more than three 
judges. His Lordship then withdrew.

The case then proceeded. Mr. b. b. 
Taylor, K. C. representing the prisoner, 
stated that the latter had been charged 
first with murder, but was acquitted, 
and was then brought up on a charge 
of inflicting grievous bodily harm, on 
which he was convicted. There had 
been a struggle between the prisoner 
and the deceased, in which the latter 
was injured, two ribs being broken. He 
caugnt pneumonia between the time of 
the preliminary hearing before the 
magistrate and the trial, and 
Hence the charge of murder.

At the trial among other evidence 
given was that of the constable who 
made the arrest, and who, when ar- 
resting prisoner said to him “I arrest 
you for assaulting old "man McGarvey.” 
On the way to the court, he further 
said: “I have no use for a man who 
will 1dck and bite an old man.” After, 
the preliminary hearing, while on the' 
way to Nelson gaol, he told pris
oner that the old man would likely die. 
Mr Tàyîor submitted that the act of 
arrest and putting handcuffs on the 
prisoner, coupled with making that 
statement, without any previous ■ cau
tion, was sufficient inducement from 
a person in authority, to speak on the 
subject of the arrest; that fhe second 
remark on the way after the arrest 
was a further inducement, and an in
dication that the constable wanted the 
prisoner to speak by openly accusing 
him; and that the statement that the 

would likely die, made after the 
preliminary hearing, was too remote 
from the caution given by the magis
trate, to be connected with that time 
and place.

Prisoner had, in answer to the first 
of the statements, asked what 
probable fine would be for the offence; 
and in reply to the remark that the 
man would likely die, had said: “I 
suppose I’ll get 15 years for this. Per
haps I’d better get a lawyer for I 
know nothing of this business,” 
which the constable said: “You’d bet
ter.”

Mr. Taylor submitted that the trial 
in this case the chief justice,

mg
secure
1892. Clins.

me the Company’sThe preamble to 
Amending Act of that year, shows the 
intention of the legislature to be to give 

to improve their 
an extension of

Frenchall the modern 
Dm the Duchess’s boudior 
alon at Blenheim, together 
iis IV. bergers (easy chairs), 
Iques bought by her eight 
i Paris, have now been re
underland Hvuse, the. ball 
ch is filled with her posSes- 
. their packing caaea or can-

the company power 
water works system by 
their operations to Goldstream, and to 
divert and appropriate its waters for 
conveyance to the town of Esquimau 
and. the peninsula described m their 
original act, hut in sections 1, 9 and 10, 
the rights ; of the ■ city of Victoria in 
those waters are recognized, and those 
of the company are subordinate thereto.

Again, there does not appear in the 
amending act any vesting clause similar 
to that in section 10 of the company s 
original act.

The amendment to the Cfity Water 
Works Act, passed also at this session, 
being chapter 51 of the nets of 18J2, 
does not cut down any rights given the 
city m 1873. In section 0, power is 
given the city to lay pipes and carry 
water through Goldstream district.

And by section 14, the city is pro
hibited from distributing water within 
the area where the plaintiff company 
have the right under their act to distrib
ute water. Thus again showing the 
limits within which the plaintiffs are 
confined in their operations. Lpon tlie 
passing of the amendment to their act. 
the plaintiffs purchased from tlie ripar
ian owners on Goldstream their lands, 
and proceeded and built reservoir, etc.

From 1892 until 1897 the legislature 
did not deal with tlie water question. 
In the latter year a comprehensive aud 
exclusive law was passed governing the 
granting of water rights and privileges 
and regulating the enjoyment and use 
thereof, known ns the Water Clauses 
Consolidation Act, 1897. Section 2 
attempts to define “unrecorded water 
Included in that definition is water not 
used for a beneficial purpose. Doubt- 

be used beneficially m a 
but in whatever bene-

E. °F. 
in tlietes Nothing Behind.

mse library of small white 
1 books, mostly ef French 
l poets, which fee Duchess 
illecting since before marri- 
last week, with the small 

t-casee made for them. In 
removable object which was 
property or which had-been 
her money has been taken 

ieim Palace and despatched

$60,000 worth of Victoria realty.
Lang is another Regina man who is 
city sizing up the situation.

-Another firm which will shortly open an 
office in this city is Gray. Hamilton. Don
ald & JBfinston, Ltd., of Regina. The firm 
was one of the first among the Northwest 
real estate houses to do business in that 
city, and has made large profits 'here, hav
ing purchased à large portion of the oM 
Finlay son estate and much property ou 
the Gorge. Mr. Gray lias purchased a 
house aud will reside in the city. Mr. 
Hamilton lie in the city at present, while 
Mr. Johuston of the same firm was here 
recently.

N. R. Preston,

For instance, take the case of a
before the _ . ..
Company made any appropriation under 
their statute, there was vested in the 
Crown the right to the use of all water 
in Goldstream.

The plaintiffs’ Act of 1892 gave them 
to divert and appropriate so

touse.
aderbilt, the Duchess’s fath- 
; his yacht, Valiant, -fitted 
eilles, and it is understood 
chess is to accompany him 
months’ cruise embracing 

he Nile. -s'bl > '■

one of Winnipeg’s largest 
real estate dealers, is expected, after spend
ing Christmas in Ilia home. E. A. McCal- 
Imu of Regina, who recently left after a 
short visit, left $60,000 behind him—a good 
evidence of his faith -in Victoria. Dr. J. 
H. Willonghby, of Saskatoon, who ie noted 
throughout the Northwest for having made 
a fortune from real estate, in record time, 
la also on his way here. He intends to 
take up his residence in Victoria. He will 
be accompanied, in all probability, by W. 
R. Richardson, of Portage la (Prairie, a 
well known land man.

A. iM. Frazer of Winnipeg, one of the 
most respected and reputable financial 
magnates of that city, is now in Victoria 
spending the winter here, having engaged 
Hon. -Edgar Dewney's residence for the 
season. E. iM. Packsell and A. Clarke, 
both of Ilegi-na, recently paid flying visits, 
and before they left Invested close on $30,- 
000 in business property. Jacob ErraU, of 
Moose Jaw, who at one time wa-s- Mayor of 
Ottawa, has also been in the city of late 
looking over possible investments. L. V. 
Kerr, of Regina, is another who has done 
extensive purchasing here.

have all made money .and 
had experience in the growing prairie 
I of the Northwest during the last 

flive or six years. They are shrewd and 
enterprising men who have their own 
money invested aud are in no sense of the 
word “imosters.” They all see a great 
future for Victoria, and are acting ac
cordi 
ed w
stow—charming scenery, a splendid atmos
phere and a climate which allows outdoor 

year round. These men, however, 
are not buying scenery or climate alone. 
“We see wonderful possibilities for indus
trial and commercial development,” "said, 
one gentleman to the Colonist yesterday. 
“The soil ie so fertile that it will supply 
a greater population per acre than in any 
other part of Canada. The wealth of the 
forests, the mines and the seas will all 
contribute to make Victoria a city of the 
greatest commercial Importance.”

died.power ,
much of the said waters as they should 
deem suitable and proper. IP these 
two sections are compared, it will be 

how much more comprehensive is 
the language used iu fee public act than 
that found in the private act. In my 
opinion, the statute of 1897 was in
tended to control the acquisition aud 
use of the waters not appropriated on 
or before the first day of June, 1897. 
The rule that a later general act shall 
not interfere wtih an earlier special act 
is not being infringed. It is not in 
point. The Company’s Act of 1892 did 
not give to the Esquimalt Water Works 
Company tlie exclusive use of Gold- 
stream water from its source to its 
mouth. Nor can the company by.taking 
possession of the source of the stream 
confer on itself any greater rights than

Their
Act merely granted a license to take 
what was necessary. By a public stat
ute of the same date the Crown reserv
ed to itself the rest of the waters iu 
that stream and in 1897 Parliament pre
scribed a method by which the right to 

these waters, as well recorded as 
unrecorded, could be obtained, that is to 
say, by application to a commissioner, 
from whom, instead of from Parliament, 
a right to permanently divert water can 
be obtained. In making 'that grant tlie 
Commissioner must have regard to ex
isting rights (s. 15). His adjudication is 
subject to revision by the Lieutenant- 
Governor in Council (s. 42b). In short, 
lie can take into consideration all those 
matters which the Private Bills Commit
tee would consider in dealihg with a 
petition for a private bill. Under the 
scheme of the Act the Lieutenant-Gov
ernor in Council can see that no injus
tice is done to the plaintiffs, and at the 
same time see that the waste waters 
ard- made available for the defendants’ 
requirements.

For these reasons I would allow the 
appeal and set aside the judgment. The 
plaintiffs' application for an injunction

is living very quietly et 
House. She- continue* to re- 
bmèn friends feerb, Put gpes . 
the opera or plays- not” to 
restaurants. ' ! ,‘i

ess

seen
i

■in.-o
iBv a third Act, also assented to on 

the 23rd of April 1892 entitled An Act 
to Confirm to the Crown all Unrecord
ed and Unappropriated Water and 
Water Power iu the Province, and for 
other purposes, fee Legislature declar
ed (I read from the preamble of the 
Act of 1867) that- • ., - .

“All water and water power lh the 
Province, not under the exclusive jur
isdiction of fee Parliament of Canada, 
remaining unrecorded and unappropri
ated on the 23rd day of April, 189-, 
were declared to be vested in the Crown 
iu right of the Province, and it was 
by the said Act enacted that no right to 
the permanent diversion or exclusive 
use of any water or water power so 
vested in the Crown should after the 
said date lie acquired or conferred save 
under privilege or power in that behalf 
granted or conferred by Act of the Leg
islative Assembly theretofore passed, or 
thereafter to be passed.”

The water of Goldstream was on the 
23rd April, 1892, unappropriated and 
therefore fell within the sweep of tlie 
Act of 1892. .

But a right to-its diversion or use had 
been given to the City " of Victoria, and 
a similar right (that, subject, however, 
to the right of the City of Victoria) had 

given to the Esquimalt W’ater 
Works Company.

Parliament imposed no terms as to 
the time within which the City or the 
Company should exercise the rights con
ferred on them respectively ; nor did 
it indicate whether the user of Gold- 
stream was to he a joint user; uor did it 
prescribe his disputes should he settled 
in the event of both the Esquimalt 
plater Works Co. and fee city desiring

FFE BREAKS DOWN

7.—Radcliffe? the 
tas written Sheriff Inkster, 
, hang Mac i e on the. 15th, 
Victoria execution he has 

wreck at his home in

r
:msame day

undertaking 
^ a ter Works

respecting 
viz., the 

Company.
company’s charter empowers it to divert 
and appropriate so much of the water 
from Nanaimo river at a certain point 
as it might consider suitable, and “for
ever after vests” the waters appropriat
ed in the company, but it is of course 
hardly conceivable that the legislature 
®eant to mak^ an absolute grant of a 
Particular cross-section of the water in 
the river. It would also appear to be 
too fnutastic a conception to consider 
that the legislature intended that there 
should be successive grants in propor
tion to the amount diverted as the un
dertaking developed from time to time. 
The difficulty of holding that there was 
uitended to be an absolute grant is also 
enhanced in the case of Goldstream by 
reaxon of the fact that there is no cor- 
fesponding vesting clause in the amend- 
ln5 -:ct of 1892.

the whole, I think the best solu- 
tM,‘ of the problem is to be got not by 
dissecting any portion of the legisla- 
t,,,r‘.too minutqjy, but by surveying the 

‘’ together. Treating it in this way, 
1 t nk that the legislature intended not 

a grant in terms of the 
'Viters”—which of course it could do 

: ' hose—but, what for most purposes 
nui.iunts

aous waters.
o

IONS OF THE CHURCH

», Jan. 7.—When the local 
here took possession" of- the 
mder the church and state 
law. bonds and other se- 

lounting to $1,000,000 were 
in that Institution. The 

lave been taken possession 
municipal authorities of 

md will be devoted to char* 
oses.

less water may
fichtlbwayfitWk\v’sed, say by the plaintiff 
company, it mnst he in manner auth
orized by their act of ilicorporatmn. 
The plaintiff company, not being a pow
er company, are precluded from per
forming the functions of a power 
nanv. So that any use of the water of 
Goldstream by the plaintiffs, pursuant 
to tiheir contract with the ». < ■ Elec
tric Railway Co., is ultra vires, and the 
water so used cannot be said to be used 
for a beneficial purpose. The learned 
trial judge finds that no beneficial use 
is or was made of the Goldstream water 
except under their contract with tlie 
tram company in 1898. That the legis- 

did not intend to confer any such 
tlie plaintiffs as they are

8
1These men 

have 
townsthose conferred by the statute.

1ions of that'part apply only 
of “unrecorded” water.

What Rights Were Conferred
It is hardlv necessary to notice the 

Water Privileges Act of 1892, as there 
is nothing in terms in that act which 
purports to affect rights conferred by 
former special acts, and as it was ob
viously meant to provide a general 
scheme of régulations to,.apply to future 
specially incorporated companies, which 
scheme was replaced by the more ex
tensive act of 1897.

Then there is the circumstance that 
when the city was obtaining a revision 
and amendment of its powers in rela
tion, inter alia,, to, the waters in ques
tion at the same time that it was secur
ing the insertion in fee Company s Act 
of 1892 of concessions in its interest, 
and a declaration of it* rights under its 
franchise of . 1873, no permission was 
given to the city -to make either perman
ent or temporary use of such of the 
waters as were not being turned to ac
count by the company, and even assum
ing that the city did not seek the per-

i
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ngly. They have found a city endow- 
ith all the favors that nature can be-

life the
thePiedro Alvaradoears ago 

[known peon with a mining 
which his father had' gain- 
in years ôf labor; today- he 

multimillionaire of 
approached recently 

’er to purchase his mine by 
Df the syndicate, he said: 
is not for sale, but if you’ll 

price on all the American 
Refining company’s 

idexico I’ll be glad to buy 
mr Alvarado has lately set 
00,000 to be expended tn 
nes for the poor peoties of 

He has already built 
,nd hospitals. He is thirty- 
i old and happily married.

Ilatest
fhen Intnre

power upon 
exercising on Goldstream,, Seems to me 
manifest.

The doctrine of ultra vires as enun
ciated in Attorney-General vs. Great 
Eastern Railway Company, 5 A. C. 481, 
was followed in a very recent case, At
torney-General vs. Mersey Railway 
Company, -decided by the Court of Ap
peal on the 5th December, 1900, and re
ported in the Times, London, of that 
date. That principle is: “That .where 
there is an act of parliament creating a 
corporation f ir a particular purpose and

to

I !
LOSSES EXAGGERATED

been judge,
should not- have allowed the evidence 
of these statements to go to the jury, 
and if they were not admissible, then 
the conviction and sentence should 
be set aside.

Mr. Maclean, K. C, (D. A. G.) for 
the crown, was not called upon, and 
the court dismissed the motion on the 
ground that here there was no induce-

and Medicine Hat, Jan. 8.—Reports of 
heavy losses on ranches as the result 
of the prevailing cold weather and 
snowstorms are greatly exaggerated. 
Only one rancher in this district has 
suffered loss, and his cattle wandered 
before a storm and drifted into a rail
way fence, where between 500 and 1000 
perished. \
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to the same thing, to confer 
-elusive license to use them from 

miv io time and at all times for the 
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