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howed signs of demeolition
d till .nothing was left, but
towers and the wall which
On 'the site were built
esent extensive builldings of
the Petit Seminaire, so cal.
is a bzanch of the Grand
Notre Dame. ‘ i

are sacredly guarded from
nd stand within ‘the col-
uite near the street, in
pst to their fine medern
They share with the old
ing the glory of Dbein
uctures in Montreal. Coul
the  history stamped wupon
k §0

many scars which’:sfieal
thelr own deadd ' Imngusge
woe and of exaltation might
ut the dust of the past has
of its own story and we
Hed with the facts we. have.
this west tower that &ghe
e - congregation of _Notre
ally among them the saint-
sweet-faced nun, Marguer-
conducted- for years a
education and religlous
f young Indian girls, and
of their work = Is "-beyeo
estimate. In. the .
S tower was.. ade;
of the Sisters. - Somewhat
the remains of a young.
nd her grandfather, who
the Christian religion,” ‘apd
pent and influential support-
faith about one -dundred
were reverently _laidi;to
ault of this tower. '.Bgblets
bear the .following . rips
slated into Englieh:— =~ " =
the mortal remains of Fran-
ongo Huron, baptized by -the
her Preboeuf. He . was by
his probity the example of
the admiration. of -unbeliev-
H at the age of .abont a
,. on the eleventh of Apr'l,

he mortal remalns of Marié
pnsaquoa of the congregation
he. After having filled the
school ~mistress for thipteen
il in the reputation . of greéat
age of twenty%lxa&e!l‘l on
th of November, 16957

walls of this tower” were
cred pictures, an -attar.:gvas
he little fort of former ﬁ!ys
into a chapel. :

tis spot also that. F'ranee
to England the key. of. her
ony. Wolfe had defeated
the Plains of Abrabam, on
1759, but the struggle eon-
eneral Amherst landed his
putreal, and encamping ou
nside, demanded the .entire
anada to the British crown.
hs useless, and on the éighth
mber, 1760 de Vaudreuil’ the
por, accepted the condftions
drawn up, and the . city
The British forces took pos-
place and raised the Bi'lfh
small fort at the east end
thereby indlca'ting tHhat' the
pld of French Canada bad
o Great Britain. i
K. M. R. in Toronta Globe,

olutely resolved upon, .and
the children-shall not legyve
.because then the .Dnehess
im and.it would, be .difficult .
ssible,, for him. to “fgcover .
hem, R S it
Imont, the Duchess's . itep-"
ed, on the .scene last week,
find . that his. mission was
ks so far as reconciliation
separation agreement. was
He not only brought an
ries of . proposals for a set-
n his wife, but also, certain
wels as a pledge of her un-
e for, aud Joyalty fo. Jer:
[There appeats, however, o
mation of the story that the
k. been offered a .home’ at
L.J., by her mother, .-
. West Her.Guest. o i 8
ke Cornwallis ‘Westwas re-
g at Sunderland House with
It is said that another -
cess wrote to te Ducess of
that Mrs. West—who 'was
f Lord Randelph 'Churchill,
uncle—was not her-:real
by ‘causing ‘an unpleasant
the truth is that all the
the Marlborough family are
omplete harmony to smother
dal and. prevent it coming
h any shape, but the Duke
not been amenable -to -their

all the - modern French
om the Duchess’s boudior
alon at Blenheim, “together
is 1V. bergers (easy chairs),
ques bought by her‘ eight
h Paris, have now been re-

underland Hyuse, " the. ball .

ich is filled with her posses-
h their packing cases or can-

es Nothing Behind.
bnse library of small white
i books, mostly of Freach
h poets, which the Duchess
bllecting since before marri-
last week, with the small
—cases made for them. In
emovable object which was
property or which had-been
her money has been' taken
heim Palaee and despatched
house. ;
nderbilt, the Duches¢’s fath-
g his yacht, Valiant, fitted
keilles, and it is understood
hchess is to gccompany him
months’ cruise embracing
he Nile. e o
ess i living very-quiétly at
House. She’continties to re--
bmeén friends ther®; but goes.
the opera or plays nor: to
restaurants. TE A
Pl .
FFE BREAKS DOWN
. Jan. ' 7.—Radcliffe; - the
as written Sheriff Inkster,
p hang Macie on the- 15th.
Victoria execution he ‘has
sous wreck at his bome. in

O
IONS OF THE CHURCH,

L., Jan. 7.—~When ‘the local
here took possession®of the:
nder the church and state
law, bonds and othetr se-
ounting to $1,000;000 were
in that institution. The

ave been taken possession :

municipal authorities of
bnd will be devoted to char=
oses. ¢

ears ago Piedro Alvarado
known peon .with' a mining
which his father had gain-
in years 0f labor; today-he
eatest multimillionaire of
’hen approached recently
er to purchase his mine by
bf the syndicate, he sald:
is not for sale, but if you'll
price on all the American
and Reflning company’'s
exico I'll be glad to buy
hor Alvarado has lately set
00,000
es for the poor peones of
ce. He has already built
nd hospitals. He is"thirty-
L old and happily married:”
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JUDGMENT GIVEN
N WATER GASE

In Favor of the Corporation of
Victoria by Full Court
Tuesday

P

THE CHEF JUSTICE BISSENTING

Argument on Motion for Leave to
Appeal to Privy Council Will Be
Made This Merning

At the opening of the proceedings of
(he full court yesterday Clement J.
took seat in the supreme court for
{he first time, having been previously
sworn in before the chief justice.

The attorney general not ‘being pres-
ent, Mr. Martin, K. C. as an ex-attor-
nev general, welcomed his lordship on
behalf of the bar in a brief congratula=
{ory address and to .which his ‘lordship
as briefly replied. o

Esquimalt Waterworks Company Vs.
Corporation of the City: of Victoria.—
Judgment was given in this case yes-
terday in the full court by which the
corporation succeeds. The judgment
was a majority one, Irving and Mor-
vison, JJ. being in favor of the case for
the corporation and Hunter, CJ. con-
tra.

At the close of the reading of the
reasons for judgment, Mr. Luxton, K.
. (Mr. Peters, K. C. with him) asked
for leave to appeal direct to the privy
council and for a stay of proceedings
in the meantime, but Mr. Bodwell, K.
C. and Mr. Taylor, K. C., for the cor-
poration, requested time . to ' consuit
with their clients. The court' fixed
this morning at 11 o’clock to ‘speak
to the motion.

Following is the text of the judg-
ments:

Hunter, C.J.—Thanks to the exhaust-
ive judgment of the learned trial judge,
as well as to the efforts of the learned
counsel on both sides of this appeal, the
questions for decision have been nar-
rowed down to a comparatively small
compass, there being, as I understand
it, no material facts left in dispute.

By section 9 of the company’s char-
ter of 1885, they were empowered from
time to time and at all times thereafter
to survey, set out and ascertain such
parts of the land within a prescribed
area as they might require for the pur-
poses of their undertaking, and to
divert and appropriate the waters of
Thetis Lake and Deadman’s River and
its tributaries as they should judge suit-
able and proper, and to acquire any
interests in the said lands or waters or
any privileges that might be. required
for the purposes of the company.

By section 10 of the same Act, “the
lands, privileges and waters which shall
be ascertained, set out or appropriated
by the company for the purposes there-
of as aforesaid, shall thereupon and
for ever after’ be vested in the "com-
pany,” etc. ;

By the amending Act of 1892, . thes
provisions ‘of “the  ‘prin¢ipal “Act™as “Fo
appropriation and diversion (but vesting)
were extended so as to embrace Gold-
stream ‘River and its tributaries, except
that there is no vesting clause 'similar
to that contaimed in ‘said section 10.
1t is also .provided that the power to
divert and ‘appropriate water from this
river and its - :tributaries, is - to
be subject ‘to  any. grant of
rights, privileges - or .pOWers, .aris-
ing under -the -provisions of the Cor-
poration of Victoria Water Works Act,
1875"; and by section 9 that nothing in
the Act is to be construed as in any
way limiting ‘or derogating from any
grant or privilege accorded to the city
under the provisions of the said  Act.
Then by section 10 it-is stated that the
powers as to Goldstream are conferred
only on the conditiop that the company
will supply, on terms which are specifi-
ed, 2 maximum quantity of 5,000,000
gallons per diem to the city if so re-
quired.

Much of the argument was devoted to
the true meaning of section 10 of the
principal act, i. e., as to what-is the
nature of the grant as.regards the wat-
er, particularly as regards Goldstream;
the city contending that .there is’ only
a right to use it for the purposes of the
company, and that ‘such ‘as -goes - to
waste is recordable under the provisions
of the Water Clauses Act, 1897; while
the company maintains that it has an
absolute grant of the water, and that
therefore no ome can interfere with it.
B?‘,h contentions have difficulties to cope
with. On the one hand, if the company
has only a right to use the water,-so
much of section 10 as vests the “wat-
ers” in the company is - at :least sur-
plusage, as by section 9 it was already
given the right “to divert and appropri-
ate” if, indeed, it would .not be an ab-
surdity to “forever after vest” only the
water which is diverted and parted with
to the consumers in pursuance of the
undertaking. Nor, apparently, does it
do to say that what is “forever” vested,
is a theoretical quantum, as the quan-
(t)um is comstantly varying in volume.
thn the other hand, if we were to hold
that there was an absolute grant of the

waters” themselves, i. e., that this
:“"d was a general comprehensive
bﬂ‘!{l. including all streams, creeks and
odies of water existing over the area
acquired, there would then be the an-
omaly of a different construction being
placed on the same language to be found

.10 the same legislation passed on the

8ame day respecting a __ similar
undertaking,  viz., the  Nanaimo
ater  Works  Company. That
company's charter empowers it to divert
?{14 appropriate so much of the water
rom Nanaimo river at a certain point
45 it might consider suitable, and ‘‘for-
2V‘ﬂ_‘ after vests” the waters appropriat-
h(}‘)? the company, but it is of course
ardly conceivable that the legislature
meant to make, an absolute grant of a
Particular crosf-section of the water in
:1 ;Wer‘ It would also appear to be
oo fantastic a conception to consider
t the legislature intended that there
be successive grants in propor-
the amount diverted as the un-
ing developed from time to time.
Ao difficulty of holding that there was
tended to be an absolute grant is also
toianced in the case of Goldstream by
Teason of the fact that there is no cor-
Tesponding vesting clause in the amend-
g et of 1892,
¢ 'v‘ the whole, I think the best solu-
g f the problem is to be got not by
;gﬁﬂilng any portion of the Jegisla-
tion too minutely, but by surveying the
IH Iy 'Itngf‘ther. Treating it in this way,
, vtk that the legislature intended not
" make a grant in -terms of the
nters’—which of course it could do
rhose—but, what for most purposes
itts to the same thing, to confer
“clusive license to use them from

an
f’ " 1o time and at all times for the |
b "\9‘4 of the undertaking, which took |

effect in relation - te...any . particular
water from ‘the time that ‘all outstanding
interests in respect of .such water were
acquired by the company; and 1 think a
strong argument in favor of this view
is the presence of the conditions im-
posed in favor of the city in the com-
pany’s act of 1892.

It is obvious that so lYong as those
conditions remain in force no. one else,
could be permitted to interfere with the
waters unless they were also o be per-
mitted to put the company in jeopardy
of losing its franchise under the act, and
of having its undertaking destroyed be-
cause of its inability to carry out the
conditions by reason of the interference.
1t certainiy could not have been the in-
tention of the legislature to leave it
open to any person to come in and say
to the company that it must take its
water from Goldstream from abeve a
certain point to supply the water that
might be demanded by the city, because
he intended to takegwater from below
that point. , There is nothing in the act
to say where or how the water is to be
taken, and it seems clear that the op-
tion as to these matters is left entirely
to the company; in other words, it is
given the .exclusive use and control of
the stream. * =

*But even if these conditions had not
been inserted, -I think the legislature
must be. taken to have kmown that to
establish water .works -plants requires
large sums of money, and that unless
there is a sufficient source of supply re-
sérved to provide for expansion and de-
velopment, . few, = if . any, . capitaHists
svould embark on guch an enterprise,
and therefore. the court should be gslow
to hold in the absence of clear language
that the legislature intended that afger
these . who had obtaimed the franchise
hiad -proceeded to expend large sums of
money on the faith of its being a real-
ity, any corporation- or person should
have the right te come forward on the
plea that the franchise was not an ex-
clusive one, and claim to interfere with
the streams which have been" bona fide
appropriated; '~ and thereby seriously
cripple, or perhaps destroy, the under-
taking. ; :

1f then it is given the exclusive use
and control of the stream, it would be
contrary to ‘sound legal ‘priciples to
hold that the .Water Clauses Act of
1897, being a later general act, was in-
tended to enable any person or corpor-
ation to interfere with the rights and
obligations’ created by this special legis-
lation in“ respect of these particular
waters, in. the absence of plain and un-
mistakeable language, and on this point
I entively agrée: with the remarks of
the learned: trial: judge. -

1, will . assume, however, that the fran-
chise does mot amount to the exclusive
use and- control, but that there was only
a right to divert and appropriate the
water— conferred. Even then I think
that - the city’s claim to record the so-
called waste waters under the act of
1897 is not.well founded, .

The act declares all ‘“unrecorded”
water to be vested in .the crown (which
of course once vested cannot be divest-
ed without a new record or grant), and

roceeds to, proyide a general code by
which the right to take such water is
to be ohtained depending on the charae-
ter .of the application and the circum-
stances. Unrécor®ed water is defined
to be “all water which for the time be-
ing+is not held under and- used in ac-
cordance with a record under this act
or under the acts repealed hereby, or
under special grant by pablic or privaté
aot, and shall include all water for the
time being unappropriated’ or unoccu-
pied or-mnot- uged ‘for a*Bémeficial pur-
pose.” X 3

This definition appears to be not al-
together free from ambiguity, for in ad-
dition to water held and used under the
get and the "acts thereby repealed, it
IRay mean -to exclude water merely held
under . special acts; or, on. the other
hand, it may mean te exclude only
water held and used under special acts.
If it is ambiguous, then again, of course,.
well known rules of construction would
prevent us from holding that the act
was intended to have any application
to particular streams dealt with by spe-
cial acts. But I will assume that by
reason of the presence of the last mem-
ber of the sentence the ambiguity in
the former portion is .removed.' Even
then, I' think the fallacy in the argu-
ment for the city lies in assuming that
the ‘water which it alleges is going: to
waste })elow the power house is water
which is not “used” within the meaning
of the above definition. In my opinion,
the word ‘‘used” in this definition does
not mean ‘“consumed,” but means ‘“made
available”; in othér words, that the
helder of the right is using his right in
respect of the water, but not necessarily
altogether consuming  it. In short, the
Janguage is not to be read literally, but
the meaning is that the holder of the
right must have been exercising his
right; and the intention was to extin-
guish rights that liad fallén into disuse
(whether acquired 'before or after the
Water Privileges Act of 1892) at the
time of the coming into.force of the act
which was delayed a sufficient time af-
ter 'its passage to enable all holders who
wished to do so to prevent the extinc-
tion.- For instance, take the case of a
miner holding at the time of :the coming
into force of this act an ordinary water
record for 100 inches, and suppose that
some days prior to its passage he was
using 90 inches, then later 80 inches,
and on the day of its coming into force,
B0 inches, could ‘it be maintained that
the coming into force of the act had ipso
facto cut down his record to 50 inches
and vested -thg other 50 in the crown?
I think it musg be clear that his right
was left intact. Then in what worse
position can the company be which has
what amounts to a special statutory
record of all the water in the stream?

Ther, again, assuming -that the: right
to use all the water remained vested in
the company on the passing of the act
of 1897, under what provision has the
city any status to obtain a record, in-
terim - or other, of the so-called waste
waters. Not under section 18, as that
section applies only to an “owner of
landor ‘a mine” who is seeking a rec-
ord for ordinary -domestic, agricultural
or mining purposes, as indeed is shown
by ‘the caption to part II. of the act—
in fact, the notices themselves purport
to be given under part IIL of the act—
nor under -the latter part, as the provis-
jons of that®part apply only to the case
of “unrecorded” water.

What- Rights ‘Were Conferred

It is hardly necessary to notice the
Water Privileges Aet of 1892, as there
is nothing in .terms in .that act which
purports to -affect rights conferred by
former special ‘acts,-and as it was ob-
viously meant to - provide a general
scheme of régulations. to_apply to future
specially incorperated - companies, which
scheme was teplaced by the more ex-
tensive act of 1897.

Then there is the circumstance that
when the city was .obtaining a revision
and amendment of its powers in rela-
tion, inter alia, to the waters in ques-
tion at the same time that it was secur-
ing the insertion in:the Company’s Act
of 1892 of -concessions in its interest,
and a declaration of it§ rights under its
franchise of .1873, no permission was
given to the.city to make.either perman-
ent or temporary use of such of the
waters as were -not being turned to ac-

count by the company, and even assum-
ing that the city did not seek the per-

missidn, it seems a reasonable inference
that the legislature, having, as it did,
the needs and desires of the city
brought to'its attention, considered that
to give such permission was impractic-
able and inexpedient,

Therg is also the circumstance to be
taken into account, referred to by the
!earn,ed trial judge, that while the Com-
pany’s- Act of 1892 makes no reference
to future legislation, all the other priv-
atg acts. passed in that year empowering
thé applicants to djgert and appropriate
water for sundry purposes, provide that
the rights granted are to be subject to
future legislation.

It was strenuously argued for the
city that the company were and are us-
ing the waters of Goldstream for a pur-
pose not authorized by its charter,

namely, the supplying of water which
is used by the B. C. Electric Ry. Com-
pany to develop electric energy, and
that this fact gave it a status.to record
§I§§7water under part IIL. of the act of

This ‘seems clearly untenable. The
plaintiff company is empowered to con-
struct; manage and maintain water
works, and - there is no limitation on the
purposes for which the water may be
supplied, or to which it may be devoted
by the consumer. It is no concern of
the 'Water Works Company what - is
done with the ‘water after it is deliv-
ered to- the consumer. But even if the
company were exceeding their powers,
the city has for that reason alone no
more status to complain than any priv-
ate person: the remedy for a misuse or
an unauthorizsed use of the company’s
powers being an action at the instance
of the crown, or some shareholder of
the company, or the interference of the
legislature.

For these reasons, in my opinion, the
city's claim cannot be sustained, and
therefore the appeal, so far as concerns
the claim, must be dismissed.

Then as regards the counter-claim.:
The learned trial judge. dismissed it
with costs; and had he done so without
prejudice to. any proceedings that the
city might take in respect of its rights
under the act of 1893 and amending
acts, and the Company’s Act of 1892,
we might not perhaps have interfered.
But as the matter stands, the dismissal
might be found to embarrass the city in
the prosecution of tliose rights, and I
do .not think that we ought to leave any
uncertainty on the. subject. It being
therefore proper for this reason to open
up the judgment to that extent at least,
it seems.to me that it is competent to
us. to exercise our own discretion.

The counter-claim gsked, among other
things, for a declaration.as to the right
of the city to divert and appropriate un-
der the above mentioned acts. It is to
be observed that there are no facts left
in dispute to enable the court to give
such a declaration,. and that the ques-
tion is wholly one of statutory construc-
tion, and there can be mo object afier
the facts have been ascertained by a
long and expensive litigation, in leaving
the .city to commence. another one for
the purpose of ascertaining rights which
could have been declared in the former
suit. i

As far as concerns those rights, I
think it .clear, and in fact it was not
disputed by Mr. Peters, that notwith-
standing the rights granted to the plain-
tiff company, the city’s franchise under
the act of 1873 and amending acts re-
main .in force: but it is equally clear
that such franchise can now be lawfully
exercised only by resorting to the pow-
ers of expropriation conferred by those
aets. .
"Phe eounter-elaim, howeyer, also ask-
ed for a declaration that the city had a
right to apply for and obtain a record
under the Water Clauses Ac¢t, and this
claim was rightly rejected by the learn-
ed trial judge.

In: the .result, the respondents remain
entitled .to the costs.of the action, and
should have®the costs of the appeal on
the claim, while- each- party should pay
their own costs of the appeal on the
counter-claim, and the judgment should
be varied as indicated. :

Irving, J.—By the Company’s Act of
1885, the plaintiffs were authorized to
take any land situate within a certain
area, which, in. their opinion might be
required for the company’s purposes.
They were also authorized to divert
and appropriate the waters of Thetis
Lake and Deadman’s River and its
tributaries. The . meaning of these
words ‘“to appropriate” is ‘“to set aside
for the. purposes of”’: see per Nesbit, J.,
in Water ‘Com. of London v. Saundby,
34 S.C.R., at 068. -

By the Company’s Act of 1892, au-
thority was given to the plaintiffs to
divert and appropriate so much of the
waters of Goldstream and its tributaries
as they might deem suitable and proper
(subject -as therein provided), and all
the rights, powers, and privileges con-
ferred by -the Act of 1885 in respect of
appropriatien and diversion of Thetis
Lake and Deadman’s River were ex-
tended and made applicable to the wat-
ers of Goldstream; bnt for some reason,
possibly because of the grants or privi-
leges accorded to the City of Vietoria
by the Corporation Water Works Act
of 1873, as amended in 1892, the rights,
powers and privileges are confined to
appropriation and diversion. The Act
of 1892 does not profess to vest the
waters of (oldstream in the plaintiffs
in the same manner that the Aect of
1885 vests in the plaintiffs the waters
of Thetis Lake and Deadman’s River.

By fhe City of Victoria Act, 1892,
also assented to 23rd April, 1892, the
city water commissioner was authorized
to divert and appropriate the waters of
Goldstream and to acquire compulsorily
or otherwise, the rights and privileges
of any person having any interest there-
in.

By a third Act, also assented to on
the 23rd of April 1892 entitled An Act
to Confirm to the Crown all Unrecord-
ed - and Unappropriated Water and
Water Power in the Province, and for
other purposes, the Legislature declar-
ed (I read .from..the preamble of the
Act of 1897) that— ‘

“All water and water power in the
Province, not under the exclusive jur-
isdiction of the Parliament of Canada,
remaining unrecorded and unappropri-
ated on the 23rd day of April, 1892,
were declared to be vested in the Crown
in right of the Province, and it was
by the said Act enacted that no right to
the permanent - diversion or exclusive
use of amy water or water power so
vested in the Crown should after the
said date be acquired or conferred save
under privilege or power in that behailf
granted or: conferred by Act of the Leg-
islative Assembly theretofore passed, or
thereafter to be passed.”

The water of Goldstream was on the
23rd April, 1892, unappropriated and
therefore fell within the sweep of the
Act of 1892.

But a right to-its diversion or nse had
been given to the City of Victoria, and
a similar right (that, subject, however,
to the right of the City of Victoria) had
been given to  the KEsquimalt Water
Works Company.

Pariiament imposed no terms as to
the time within which the City or the
Company should exercise the rights con-
ferred on them respectively; nor did
it indicate whether the user of Gold-
stream was to be a joint user; nor did it
prescribe his disputes should be settled
in the event of both the Isquimalt
Q’nter Works Co. and the city desiring

to make use of its waters; nor did it
prescribe any time within which the
city must assert its intention of exercis-
ing -its right to aequire the plaintiff’s
rights. in .Goldstream.

In May, 1892, the plaintiffs began
their operations on Goldstream. They
cleared out the banks of the stream
and ' erected dams- for the purpose of
making -reservoirs, and increased - the
volume - of -available.. water, and took
precautions ‘to insure its purity.

They, also constructed-works by which
the water could be, and was, led to the
Tramway Company’s power house, and
there used for the purpose of generat-
ing power.for the use of the Tramway
Company, but.although they have abun-
dant water for distribution, they do not
employ any for any purpose other than
for the generating of power at this one
place. The deferidants seek to acquire
this water at-a point below the power
house, after it has dome its:work there,
and before it reaches the sea.

It seems to me. to be clear that what-
ever the rights of the city may be to
these - whaste -waters which they propose
to acquire without paying the Esquimalt
Water Works Co. for collecting there,
the. city has, under its Act of 1873, as
amended in. 1892, the Tight to “acquire,
by the compulsory powers contained in
those Acts, the whole of the interest of
the Esquimalt Water. Works Co. in the
Goldstream waters. That seems ahund-
antly clear, and having regard to the
pleadings, . think. that a declaration on
that. point_should, hawe been made.

Now -as to the acquisition of the sur-
plus or waste waters, the question is
more difficult. .

The Esquimalt- Water ‘Works Co. by
their Act of 1892, -acquired (subject,
etc.) a license to -take the waters of
Goldstream. This privilege enabled
them to appropriate waters in-advance
of their. requirements, and possibly (see
Wilts & Berks Canal Co. v. Swindon
Waterworks Co. (1874) L.R. 9 Ch. 451)
to supply water for power purposes to
the Tramway Cowmpany; but:does their
Act of 1892 confer on fhem such a
property or ownership in the ' waters
flowing in the natural bed of the Goid-
stream River as fo’ prevent any other
person from acquiring that water undtr
the provisions of the ~Water .Clauses
Act of 18977 'That question must be
answered by considering the objects
which were contemplated by the Act
of 1892, and the scope of the Water
Clauses Consolidation Act, 1897. The
preamble to the Aet, after referring to
the Water Privileges Aet ‘of 1892, goes
on to:say:—

“And whereas it'is necessary and ex-
pedient at the present session, to pro-
vide for .the -dne couservation of all
water and water power so vested in the
Crown as aforesaid, and to provide
means whereby such water and water
power may be made available to - the
fullest possible extent in aid of the in-
dustrial development, and. of the agri-
cultural and mineral- resources of the
Province:

“And whereas for the .furtherance of
the purposes aforesaid, it is expedient
to enact an exclusive and cemprehensive
law -governing the granting of waier-
rights and privileges, and to provide and
regulate the mode of acquisition and
enjoyment of such ‘privileges, and the
royalties payable to the Crown ia res-
pect thereof.”

The Act then proyvides for  the ap-
pointment of a set of officials. to whom
(under the supervision of the Lieuten-
ant-Governor in. Council).. the adminis-
tration of all the water by the Act vest-
ed in the Crown, is:cammitted.

Provision is made-for the adquisition
of water for ordinary, domestie, agricul-
tural and mining purpeses, and the sup-
plying of water by “water works sys-
tems to cities, towns and unincorporated
localities. As a cousequence of the
passage of the Act, the necessity of ob-
taining the sanction of the I.Jegls]atm‘e
by private bill no longer exists. The
Act deals with the acquisition and ex-
propriation of “recorded” water and
“unrecorded” water. ‘‘Recorded” water

Js-not defined, but we can learn what

it is by reference to “unrecorded” water,
which#is defined as follows:—

“Unrecorded water” shall mean all
water which for the ‘time being is not
held under and used in accordance with
a .record under this Act, or under the
Acts repealed hereby, or under special
grant by public or private Act, and
shall include all water for the time be-
ing unappropriated or unoccupied, or
not nged for a beneficial purpose.”

Much reliance was placed by the coun-
sel for. the city on tlie words “not used
for a beneficial purpose,” and having
regard to the preamble, and the scope of
the Water Privileges Act, 1892, and
Water Clauses Act, 1897, I do not see
how the contentjon of the city that the
waste waters of Goldstream are .‘“not
used for beneficial purposes, can be Te-
sisted, provided the Act of 1897 applies.
It may seem unjust or unfair on the
part of the city to avail themselves of
all the work of the -Esquimalt Water
Works Company, but:that cannot affect
the. plain words of- this seetion.

The question then is, whether the Act
of 1897 is applicable?

By the Act of 1802, passed on the
23rd of April, 1892, that is, some weeks
before the HEsquimalt Water Works
Company made any appropriation under
their statute, there was vested in the
Crown the right to the use of all water
in' Goldstream.

The plaintiffs’ Act of 1892 gave them
power to divert and appropriate so
much of the said waters as they should
deem suitable and proper. ¥ these
two sections are compared, it will be
seen how much more comiprehensive is
the language used in the public act than
that fourd in the private act.” In my
opinion, the statute of 1897 was in-
tended to control the acquisition awd
use of the waters not appropriated on
or before the first- day of June, 1897.
The rule- that a later general act shall
not interfere wtih an earlier special act
is . not being infringed. - It is not in
point. “The Company’s Act of 1892 did
not give to the Esquimalt Water Works
Company the exclusive use of Gold-
stream water ‘from its. source to. its
mouth. - Nor can the company by taking
posséssion of¢ the source of the stream
confer on itself any greater rights than
those . conferred by the statute. Their
Act merely granted a_license to take
what was necessary. By a public stat-
ute of the same date the Crown reserv-
ed to itself the rest of the waters in
that stream and in 1897 Parliament pre-
scribed a method by which the right to
use these waters, as well recorded as
unrecorded, -could be obtained, that is to
say, by applieation to a commissioner,
from whom, instead of from Parliament,
a right to permanently divert water can
be obtained. In making that grant the
Commissioner must have regard to ex-
isting rights (s. 15). His adjudication is
subject to revision by the Lieutenant-
Governor in Council (s. 42b). In short,
he can take into consideration all those
matters which the Private Bills Commit-
tee would consider in dealihg with a
petition for a private bill. * Under the
scheme of the Aect the Lieutenant-Gov-
ernor in Council can see that no injus-
tice is done to the plaintiffs, and at the
same time see that the waste waters
are made available for the defendants’
requirements.

For these reasons I would allow the
appeal and set aside the judgment. The
plaintiffs’ application for an injunction

"vésted in ‘the company.

should be dismissed. = The defendants
are entitled to a declaration that they
have the right. to. také the unrecorded
waters under the Water Clauses. Con-
solidation Aect,.:1897; also the right to
take the waters of Goldstream under the
Act of 1873.. After making these de-
clarations, it seems = unnecessary to
make any declaration as to the plain-
tiffs’ rights.

 Morrison, J.—The defendants, the
city of Victoria, in 1905, invoked
th'e provisions of part III. of the
Water :Clauses Consolidation Aet,
1897, -which ' -deals inter alia with
the supplxmg of water to cities, and
posted. notices of their intention to apply
for certain records of the water of Gold-
stream. Thereupon the plaintiffs
brought the present action, seeking to
enjoin the'defendants from further pro:
ceeding with those applications, basing
their claim upon an exclusive right to
the water of Goldstream, which they al-
leged they have acquired from the legis-
lature and. riparian owners, respective-
Iy, and which right will be invaded if
the records sought-are granted. They
also seek a declaration of their rights
as claimed. .

In the year 1873 the legislature pass-
ed an act dealing with the supply of
water to the city of Victoria, then as
now, the capital of the province of Brit-
ish Colm_npia. The critical position of
the municipality "as to "the quality as
w_ell as the  quantity of the water pre-
vipusly supplied. was declared to be be-
fore them, and an area contained with-
in the.radius-of twenty miles of the city
was designated, from which a supply
could be obtained—a wspecies of water
pre§erves—Goldstream lies within that
radius, but the city did not seek/to util-
ize its waters until the application in
1905.

In 1885 the Esquimalt Water Works
Company, the plaintiffs, were incorpor-
ated by special act. The preamble sefs
out the objects to be, to construct, man-
age aud maintain water works to sup-
ply the town of Esquimalt, the Royal
l\tavy dockyard, the Royal Naval hos-
pital, and the residents of a peninsula
particularly described, but which does
not include the city of Victoria, witl
the right to take water for that purpose
from Thetis lake and Deadman’s river.

By sgcvtiou 9 they acquired rights of
appropriation of those waters, but of
course only for the purposes for which
the company was incorporated. By sec-
tion 10, after appropriation, etc., the
lands, privileges and waters became
The company
exercised those statutory rights.

In 1892 the legislature had before
them  the whole question of the water
rights within the province, for at the
session of that year, the Water Privil-
eges Act being chapter 47 of the stat-
utes of 1892, was passed, as well as a
number of aets incorporating . water
works companies, electric light compan-
ies and power companies. The plaintiffs
and defendants were both then before
the legislature, as evidenced by the Act
to Amend the Esquimalt Water Works
Company’s Act of 1885, chapter 51 of
the acts of 1892 and the Act to Amend
the Victoria Water Works Act of 1873,
being chapter 64 of the acts of 1892.

The Water Privileges Act in its pre-
amble states that the intention is to de-
fine and regulate the powers of com-
panies incorporated under special act, or
otherwise for constructing and main-
taining water works, and _electrical
works, and having power to divert, ap-
propriate and use streams of water for
motive purposes. Section 2 enacts that
the “right to the nse of all water at any
time .in any rviver! watereourse, lake or
stream  not being a navigable river or
otherwise under the exclusive jurisdic-
tion of the parliament of Canada, was
declared to be vested in the crown in
the right of the province, and save in
the exercise of any legal right existing
at the time of sueh diversion or appro-
priation, ne person shall divert or ap-
propriate any water from any river, etc.,
excepting under the provisions of this
act or some other act already or here-
after to be passed.

When this act was before the legisla-
ture, the rights of the plaintiff company
had not been extended to Goldstream.
Doubtless the faet that the legislature
proposed passing such an enactment be-
ing known to the plaintiffs led them to
secure -the subsequent amendments of

1892.

The preamble to the Company’s
Amending Act of that year, shows the
intention of the legislature to be to give
the company power to improve their
water works system by an extension of
their operations to Goldstream, and to
divert and appropriate its waters for
conveyance to the. town of Esquimalt
and. the ~peninsula described in their
original act, but in sections 1, 9 and 10,
the rights ~of the.city of Victoria in
those waters are recognized, and those
of the company are subordinate thereto.

Again, there does not appear in .the
amending act any vesting clause similar
to that in section 10 of the company's
original act.

The amendment to the City Water
Works Act, passed also at this session,
being chapter 51 of the acts of /1892,
does not cut-down any rights. given th'e
city in 1873. In section 6, power 1s
given the city to lay pipes.nm} carry
water through Goldstream distriet.

And by segtion 14, the city is pro-
hibited . from Mistributing water within
the area where the plaintiff company
have the right under their act to distrib-
ute water. Thus again showing the
limits ~within which the plaintiffs are
confined in their operations. Upon the
passing of the amendment to their'act.
the plaintiffs purchased from the ripar-
ian owners on Goldstream their lands,
and proceeded and built reservoir, etc.

From 1892 until 1897 the legislature
did not deal with the water question.
[n the latter year a comprehensive and
exclusive law was passed governing the
granting of water rights and privileges
and regulating the enjoyment and use
thereof, known as the Water Clauses
Consolidation ~ Act, 1897. Section - 2
attempts to define “unrecorded - water.”
Included in that definition is water “not
nsed for a beneficial purpose.” Doubt-
less water may be used beneficially in a
number of ways, but in whatever 1.)en.e-
ficial way it is used, say by the plaintiff
company, it must be in manner auth-
orized by their act of Mhcorporation.
The plaintiff compairy, not being a pow-
er company, are precluded from per-
forming the functions of a power com-
pany. So that any use of the water of
Goldstream by the plaintiffs, pursuant
to their contract with the B. C. Elec-
tric Railway Co., is ultra vires, and the
water so used canuot be said to be used
for a beneficial purpose. The learned
trial judge finds that no beneficial use
is or was made of the Goldstream water
except under their contract with- the
tram company in 1898. That the legis-
Jature did not intend to confer any such
power upon the plaintiffs as they are
exercising on Goldstream, seems to me
manifest.

Phe doctrine.of ultra vires as enun-
ciated in Attorney-General vs. Great
fastern Railway Company, 5 A. C. 481,
was followed in a very recent case, At-
torney-General - vs. Mersey Railway
Company, decided by the Court of Ap-
peal on the Sth December, 1906, and re-
ported in the Times, London, of that
date. That principle is: “That svhere
there is an act of parlinment creating a
corporation for a particular purpose and

giving powers for the particular pur-
pose, what iz does, not’ expressly or im-
pliedly authorizes is 'to be taken 'to’be
prohibited.” v

And Vaughan Williams, L. J., in the
latter case, says that: “You ought to
give a wider construction to the words
of a memorandum of association creat-
ing and defining the powens of a purely
commercial company having no compul-
sory powers and no mohopoly, than.you
would give to the words of a statute
creating a -company like a railway com-
pany, having compulsory powers of land
purchase and .a practical monopoly.”

Were the plaintiff’s contention to pre-
vail, the company would have a practi-
cal monopoly.

Applying those principles to the com-
pany’s ‘“charter of its rights,”’ it must
be held to be confined to the main pur-
pose of its act, and restricted in its
operation to the ‘area defined thereby.
The supplying of water from Gold-
stream to an electric tram company to
enable it to operate its line of railway
beyond those prescribed Hmits Is, to my
mind, clearly ultra vires. (Vide. secs.
15 and 24 of the Plaintiff’s Act of 1882).

If this view be right, and coupling it
with- the fact. that the plaintiffs have
made no use whatever of the water of
Goldstream for a period of thirteen
years, i. e., from 1885 to 1898, I cannot
discern what status they have to meek
an injunction or even .a declaration of
their rights in  this respect.. The legis-
lature has made ample provision for the
protection of the public as well as priv-
ate corperations in circumstances such
as exist in this case.

_’_]_‘rue, the company, instead of exer-
cising its powers of expropriation in re-
spect -to (Goldstream, purchased the ri-
parian lands, and therefore eclaim they
have acquired an absolute right to or
property in the water. .

The purchase of lands gave the com-
pany no greater rights than the owners
possessed, yiz., the right to the unin-
terrupted, undiminished, unpolluted flow
of the water past- their lands, so that
it could be enjoyed for the purposes in-
cidental to their ownership. The com-
pany purchased  those lands solely by
virtue. of the limited authority given
them by their Act of Incorporation, and
for no other purpose, however varied
the other purposes to which fhe lands
and water could otherwise be put.

‘The position of the company, as com-
parad to that of the riparian owner, as
to the use.of the water, is reversed. The
riparian owner had the water as an in-7}
cident to his right to- the land. The com-
pany have acquired the land as an in-
cident to their right in the water. But
in  the, present case; those -incident-
al rights in this particular water are
subject to that of the city. The rights
or license claimed, are not absolute and
exclusive as against the defendants. The
company in dealing with realty are re-
stricted to the acquisition of such lands
as may be required for the purposes con-
templated by the legislature: Duke of
Devonshire vs. Pattinson: (1887). 20 Q.
B. ‘D., 263; The-  Queen. vs. Robertson
(1882) 6 S. C. R.,, 53, p. 94, per
Gwynne, J.

In the view I take, the waters of
Goldstream are “unrecorded waters.” It
follows that the city may apply under
the provisions of the Water Clauses
Act for a record of water in Gold-
stream. The commrissiener, in consider-
ing that application must have regard
Yo all the circumstances intended by the
legislature, including any rights of the
plaintiff there. The city in making this,
application, are, in my opinion, pursu-
ing just such a,course as WAas contem-
plated by the legislature in pnssmg"fhe
Water Clauses Act, viz.: Con;plyl_ng
with the obligation to recognize the
right of the legislature to preserve th‘e_n-
departmental supervision over the dis-
position of such an important public
utility as water. The state of the law
before 1807 respecting water was un-
satisfactory, and by passing the Water
Clauses Consolidation Act tpehlegisla-
ture attempted to remedy existing de-
fects therein. They must t-h_el'efo.re.be
held to have intended to limit existing
companies very strictly to their corpor-
ate powers.

I would allow the appeal.

Rex vs. Bruce (Before Irving, Mor-
rison and Clement JJ.)—This was a
motion for leave to appeal to the su-
preme court en banc on a point of law
in a criminal prosecution.

At the commencement of the pro-
ceedings the court was composed of
Irving, Martin, Morrison and Clement,
JJ., but Mr. Justice Martin raised the
question of rule 1043 of the Rules of
Court, 1906, which vests in the chief
justice the duty of assigning the hear-
ing of cases to the different judges,
and generally to control. the conduct
of the affairs of the administration of
justice, Mr. Justice Martin said he had
not been assigned to this case, and
said he would withdraw, as under the
terms of the rule the court must be
composed of not more than three
judges. His Lordship then withdrew.

The case then proceeded. Mr. S. S.
Taylor, K. C. representing the prisoner,
stated that the latter had been charged
first with murder, but was acquitted,
and was then brought up on a charge
of inflicting grievous bodily harm, on
which he was convicted. There had
been a struggle between the prisoner
and the deceased, in which the latter
was \njured, two ribs being broken. He
caught pneumonia between the time of
the preliminary hearing before the
magistrate and the trial, and died.
Hence the charge of murder.

At the trial among other evidence
given was that of the constable who
made the arrest, and who, when ar-
resting prisoner said to him “I arrest
you for assaulting old*man McGarvey.”
On the way to the court, he further
said: “I have no use for a man who
will kick and bite an old man.” After
the preliminary hearing, while on the
way to Nelson gaol, he told pris-
oner that the old man would likely die.
Mr. Taylor submitted that the act of
arrest and putting handcuffs on the
prisoner, coupled with making - that
statement, without any previous - eau-
tion, was sufficient inducement from
a person in authority to speak on the
subject of the arrest; that fhe second
remark on the way after the arrest
was a further inducement, and an in-
dication that the constable wanted the
prisoner to speak by openly accusing
him; and that the statement that the
man would likely die, made after the
preliminary hearing, was too remote
from the caution given by the magis-
trate, to be connected with that time
and place.

Prisoner had, in answer to the first
of the statements, asked what the
probable fine would be for the offence;
and in reply to #he remark that the
man would likely die, had said: “I
suppose I'll get 15 years for this. Per-
haps I'd better get a lawyer for I
know nothing of ‘this business,” to
which the constable said: “You’d bet-
ter.”

Mr. Taylor submitted that the trial
judge, in this case the chief justice,
should not have allowed the evidence
of these statements to go to the jury,
and if they were not admissible, then
the conviction and sentence should
be set aside.

Mr: Maclean, K. C., (D. A. G.) for
the crown, was not called upon, and
the court dismissed the motion on the
ground that here there was no induce-

ment whatever to the prisoner to talk.

Kaniye et al vs. C. P. R.— (Before

Hunter C. J., Irving and Clement, JJ.)
—This is an appeal from Morrison J.
on a question of the construction of a
proclamation issued by the minister of
the interior in pursuance of the Immi-
gration Act (Dominion.) It is in re-
spect of three Japanese who were or-
dered to be -deported on account of
their being afflicted with a disease
called trachoma. They applied by
habeas corpus proceedings to Morri-
son J. who, on.the evidence ¥before him,
came to the conclusion that they were
not suffering from the disease alleged,
and ordered them to ‘be discharged
from custody.
* The Dominion government appealed,
and the question to be settled is
whether the proclamation by the min-
ister is conclusive and the persons
complaining are deprived of any rem-
edy or access to the courts by way of
habeas corpus.

Mr. Davis, K. C., for the appellant,
and Mr. Macdonell for the respondents,

The court has settled on the 21st in«

stant as the date for delivery of such
judgments as are ready.

INVASION OF CAPTTAL
FAOM THE NORTHWEST

Large Number of Winnipeg's
Shrewdest Investors Now
in Victoria

“There is over $1,000,000 of Winnipeg
capital in Victoria right now,” wa;1 l:g:
statement made by a prominent Northwest-
ern real estate men to the Colonist yester-
day. The city is filling up with people from
over the Rockies, who have come west to
escape the rigors of the prairie winter, and
among the throngs of northwesterners are
some of the most wealthy and influential
of the business men of thle pralrie cities,
rep_reseutgng among them vast financial in-
terests. These men are not in the city for
pleasure alone. They have their fingers on
the pulse of the reai -estate market, and
have gauged to a nicety the demand for
Victoria real estate in the Northwest. They
fé€el that the demand, Iarge as it now is, ‘s
bound to increase, and they are actimg ac-
co;’dmigh}y. -

.- Promiment among the prairie real estate
men is V, C. Maddock, of -Winnipeg, one
of The most successful operators in that
city: Qud Portage la Prairie and Moose Jaw.
In Winnipeg Mr. Maddock is rTegarded as
one ‘of the most aggressive and enterpris-
ing business men in the ecity. Some idea
of the extent of his operations may be
gathered from the fact that during the last
’i(l:mﬁm_er h$ nndd. his company are reputed
ave cleaned up over ¢ :
m_lg.luon.“ P a quarter of a
r. Maddock has bought largely in Vie-
toria, and 'states that he is ﬂrnﬁlyylmpres‘:h
ed with the future of the city. He has
opened up an office in this city and will here-
atter spend much of his time here. He is
a young mnan—one of the type that has
made the prairie capital the city that it is
today, and as one Winnipeg man put it to
the Colonist, ‘‘the very fact of his being
here, is enough to boom- Victoria.”

Another prominent Winnipeg man who
has opened an office in thie city is Mr.
King, of the Standard Land Co., who has
made huge sums in the Manitoba capital
tmm.real estate, an is now interesting him-
gelf in VIttoria realty. He is regarded as
o‘ne,ojl the shrewdest ifivéstors. in Western
Canada today. He is the owner of Elm
Park, an immensely righ suburb of Winni-

pPeR.

Mr. King is most optimistic concerning
Victonia and promises a great future for
the «city. He is aceompanied by Mr. Hoff-
man, a well known Chicago financier, who
is also interesting himself in local Teal
estate.

- Another prominent prairie real estale
man is Arthur Bell, of Steele & Bell, of
‘Regina, a house that ‘has been known for
the last few years as' one of the most
successful firms doing business in the
Northwest, (Mr. Bell is so pleased with
the city that he is contemplating bringing
out his family and taking up his residence
here. Another well-known &eglua man lIs
Police Magistrate McColland, who, accom-
panied by his wife, is now living in the
city, Mr. McCosland's son, a rising young
Regina ftawyer, is also now fin the .city.
They all express themselves as Jloath to
leave Victoria having omce settled here, as
they are enamored of the beauties of the
town, and much taken with its possibilities.

Chas.” Smith, of the Winnipeg firm of
Smith & O'Toole, completed arge pur-
chases of Vietoria reaity on Saturday, and
is .contemplating yet further investment.
Another..Winnipe%ger in the city at the
présent timé& is T. A. Clarke, a capable
young deaier, who completed large pur.
chases in Victoria realty yesterday. M,
Simpson, & 1arge Winnipeg dealer, is also
in the city intent on real estate. Alex.
Mowat, one of Regina’'s most substantiay
financial men, has bought a house in the
city and is eettling here with his wife and
family. Dr. J. A. Graham is another Re-
gina mén who Das been in the city for
some months and who has purchased about
$60,000 worth of Victoria realty. E. I
Lang I8 another Regina man who is in the
city sizing up the situatiom. °

.Another firm which will shortly open an
offiée in this eity is Gray, Hamilton, Don-
ald & Johnston, Ltd., of Regina. The firm
was one of the first among the Northwest
real estate houses to do business in that
city, and has made large profits here, hav-
ing purchased a large portion of the old
Finlayson estate and much property on
the Gorge. Mr. Gray has purchased a
house and will reside in the city. Mr.
Hamilton is in the city at present, while
Mr. Johnston of the same firm was here
recently.

N. R. Preston, one of Winnipeg's largest
real estate dealers, is expected, after spend-
ing Christmas in his home. E. A. MecCal-
lum of Regina, who recently left after a
short visit, left $60,000 behind him—a good
evidence of his faith din Vietoria. Dr. J.
H. Willoughby, of Saskatoon, who is noted
throughout the Northwest for having made
a fortune from real estate, in record time,
is also on his way here. He intends to
take up his residence in Victoria. He wilt
be accompanied, in all probability, by W.
R. Richardson, of* Portage la Prairie, a
well known land man. )

A. M. Frazer of Winnipeg, one of the
most respected and reputable financial
magnates of that city, is now in Victoria
spending the winter here, having engaged
Hon. Edgar Dewney's residence for the
season. E. 0. Packsell and A. Clarke,
both of Regina, recently paid flying visits,
and before they left invested close on $30,-
000 -in business property. Jacob Erratt, of
Moose Jaw, who at one time was Mayor of
©ttawa, has -also been in the city of ‘late
looking over possible investments. L. V.
Kerr, of Regina, is another who has done
extensive purchasing here.

These men have all made money_and
have had experience in the growing prairie
towns of the Northwest during the last
fliive or six years. They are shrewd and
enterprising men who have their own
money invested and are in no sense of the
word “boosters.”” They all see a great
future for Victoria, and are acting ac-
cordingly. They have found a city endow-
ed with all the favors that nature can be-
stow—charming scenery, a splendid atmos-
phere and a climate which allows outdoor
life the year round. These men, however,
are not buying scenery or climate alone.
“We eee wonderful possibilities for indus-
tria} and commercial development,” said
one gentleman to the Colonist yesterday.'
‘“The soil ie so fertile that it will supply
a .greater population per acre than in any
other part of Canada. The wealth of the
forests, the mines and the seas will aill
contribute to make Victoria a city of the
ereatest commercial importance.”

—_—
LOSSES EXAGGERATED

Medicine Hat, Jan. 8.—Reports of
heavy losses on ranches as the result
of the prevailing cold weather and
snowstorms are greatly exaggerated.
Only one rancher in this district has
suffered loss, and his cattle “wandered
before a storm and drifted into a rail-
way fence, where between 500 and 1000
perished. ),
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