abatement, but that in the event of a surplus,
“the same shall be divided equally between
each.”  There was a residue

Held, that the stated valuations were not
to be the basis for abatement, and
waret and her danghter were entitled
1o participate in the surplus, the devisees and
legntees taking share and share alike { Thomp
son J.0 Patterson v. Hueston )

34. Insurance policy Delivering to
trustec—Effect of. )—A  tostator directed a
ain investment after the death of his son

to be appropriated for the benefit of his
wife and child or childven.”

Held, that it being a gift that was not im
medinte, a secop and also all the chi'd
coming inl ce before the period ¢
distribution. were entitled to share in the be-
uest, as well as the children living at testa
tor's death

A testator, having a polic ¥ of lile msurance
which was made payable 1o his exee utors, sub
sequently execated a declaration indorsed on
the polic which stated that all advantages
1o arise m said policy should acerue for the
benefit of all his children, the policy to be held
in trust for said children, who were to share
equally.  The children of the first wife elaimed
the whole fund, to the exclusion of the childy
of the second wife

Held, that such a gifi was, in ¢
mediate, the right to the fruits of th polie,
vesting in the trustee at the moment of ts ¢
livery to him in trust, and the gift, being then
complete, both as to the settlor and the child
ren of the settlor then in existence, vested in
such  children  exclusively (Meagher J.)
Ntarr v, Merkel, 40/23

¥

5. Trast — Bewficiaries — Words * my
hedis ot 1 I Testator bequeathed the sum
Of ML 1o trustees in trust to pay the in
come thereof to his wife for life, on her death
to his only son for life, and on his death, with
ont dssue, to pay one-third of said sum of
£10,000 10 bis heirs-at-law, The son surviyved
the widow and disposed of his estate by will
Plaintiffs, nephews of testator, claimed as
at-law of testator
I, that the expression * my heirs-at-law *
must be constraed to mean the heirs-at-law of
testator at (he time of his death, and conse
quently the gitt over of one-third of (he corpus
passed under the will of the son

Held, also, that where a legatee makes an
unsnceessful claim, and the case involves difli-
culty owing to conflicting decisions or the acts
the has o fair ground
the claim, each party bears his own
EJ)  Joest v, MeNutt,

of making
costs.  (Graham
404

trueti

36. Con n Devise te wife
Vhwolute gift.|—Where a testator by his will
said . do give and bequenth unto my
wife, Surah A MeN il, all the property which
I possess at my death, to dispose of to 1)
best advantage for the support of the family
and to leave the residue as she sees fit an.
proper at her deatn,’

Held, that no trust for the family was
created, and that the wife took absolutely
(Meagher 1.0 Ninclair v, Malay ¢t ad,
40181

37. Fund Divivion of — Parties entitled. |
If a fund is given to be divided into as
many shares as thers are children of 8. who
N, one share to he paid 1o each child
. and on his death to his children, the
children of those children of 8. who were horn

9 WILLS 880

n the testntor’s lifetime will take the shar
which a life interest, while
hildven of as were Lot
born until after the testator's death, will toke
nothing (Graham E.J.) Webonald v,
Jones, 40252

38. Distribution of fund
teatator Distinet continge news |- Where it
appeared from testator'’s will, in relation to the
distribution of a cortain  fund among  his
children and their offspring, that he had in
mind two distinet _contingencies, in one of
which he provided for the distribution of the
fund in one way, and in the other in a different
way

Held, that it made no difference whether a
reason could be discovered for the distinetion
made by testator between the two cases the
duty of the court hwing merely 10 interpret the
will and not 1o make a new one

The eases provided for being mutually ex
clusive, and 1 event that happened being
that provided for by testator in the earlivr
clause of his will

Held, that the fus

lutention of

must be disposed of as in

that clavse  provided Melonald v, Jones,
11506
VI (F) Vesten ox ContiNeentT EsTartes

AND INTERESTS,

39. Construction | csted and contingent
interests.] —Testator died in 1875, leaving his
widow and two daughters, M. and K. him
surviving The daughter E. died in A ril,
INST, leaving issue.  The widow died in ,{hn
of the same year. The daughter M. survived
By his will ‘testator devised all his real and
personal property to his executors upon trust,
to ‘it my dearly beloved wife, so long
as she shall continue my widow, to oceupy the
whe of my homestead farm and the appur
tenances  thereof,” and willed and directed
“that on the death or marrviage of my beloved
wife my executors shall convey to my said
daughter E., her heirs and assigns, all and the
whole of my homestead farm with all the ap-
purtenances th " By another provision
of the will the executors were directed to in
vest the sum of $1.600 and to apply the in
terest towards the support of his danghter I
during her lifetime, with power to use a por
neipal sum annually in case the
rest should not be sufficient for the pur

In case of the death of his daughter E
without issue, the in on the amount be-
queathed to her was ‘ted to be paid to his
wWidow

Ax 1o the residue testator directed his
execntors to invest “ all the rest and residue of
my personal estate for the benefit of my e
loved wife, as long as she remain my widow,
ind in case of her death or marrvinge, for the
benefit of my danghter E., that is, the interest
annually.”

Held, that there was no vested intorest in
the daughter E., under the devise of the farm
or of the residue which would pass to her
ildren, and that E. having died vefore her
mother, the danghter M. took an undivided
half of the farm and of the residuary fund,

But, as to the fund of $1,600, that the
daughter E. had a vested interest which passed
to her children, and that the daughter .\'l wits
not entitled to participate in this fund. Wil
tiams v. Thurston, 217357

40. Vested or co-ﬂn* mt interest —
Word * then." | —Testator devised all his real
and personal estate to his wife 1o have and
10 hold to ber, her heirs, executors, administra-




