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render of the copyhold and an assignment of othcr pro-

perty therein mentioned.

The deed contained a covenant by Buraess to surrender
the premises to Garrod, subject to the proviso that if
Burgess should, on 11th July then next, repay the sum of
£850, with interest at & per cent, then the deed and sur-
render should become void It also contained a power of
sale—after default in payment—of principal and in-
terest.

Then followed this provision :—1It is declared and agreed
between the parties that he the said John Burgess, his
heirs or assigns, shall, during his or their occupation of the
said copyhold, messuages, &e., yield and pay for the same
to the said John Garroed, his heirs, &e., the yearly rent, or
sum of £50, free from all deductions whatseever, by equal
half-yearly payments on, &c.; and that it shall be lawful
for the said J. Garrod, his heirs, &c., to have and use
such remedies by distress and otherwise for recovery of the
said yearly rent of £30 or any part thereof when in arrear,
as lundlords have for recovering of rents upon common
demises, provided that the reservation of such rent should
not prejudice the right of the said J. Garrod to enter into
and take pessession of the said hereditaments, &e., and to
eviet the said Burgess, his heirs, &ec., at any time after
default shall be made, &e.

Burgess made default in the repayment of the loan, and
became a bankrupt. The defendants were his assignees
under the fiat.

Afterwards the lessor of the plaintiff distrained on the
premises for £50 ¢ for arrcars of went due from the said
d. Burgess to the said J. Garrod, for the same house and
premises upon and up to 11th July last.”

No notice to quit had been given before the action by
the lessor of the plaintiff to the defendant.

There was a verdiet fur the lessor of the plaintiff, with
leave to the defendant to move to enter a nonsuit.

A motion was afterwards —ade to enter a non-suit,
pursuant to leave reserved, and 1t was countended that the
clausc as to distress created the relation of landlord and
tenant, so as to make a notice to quit necessary; and
though the sum reserved was not the precise amount of
the interest, the Court refused to enter the nonsuit.

Thus it will be seen that the validity of the power was
in no mauner questioned. The only question raised was
as to its cffect in regulating the position of the parties.

The case was singular in this, that the power of distress
was not for cither interest or principal co nomine, but for
a sum of money deseribed as rent.

The next case to which we shall refer was free from
these difficulties; It is Chapman v. Beeckam, 3 Q. B.
723.

On "lth \u"ust 1‘4)-, thc dcfcnd wnt h wing lcnt to the
plaintiff the sum of L3800, the latter to sccure repay-
ment, exccuted a mortgage, and in the mortgage cove-
nanted that he would repay the sum of £800, with interest
for the same at the rate of § per cent. on days named; and
for better sccuring the payment of the interest granted to
the defendant—that as often as it should happen that the
interest should be in arrear for the space of 21 days it
should be lawful for the defendant into and upon the said
land, &e., to enter and distrain for the same futerest and
the arrears thereof, and the distress and distresses then and
there found, to impound and to detain, and in due time to
appraise and dispose of the same according to the course
of law in the same manner in all respeets as landlords are,
by Act of Parliament or otherwise, authorized to do in res-
pect of distresses for arrears of rent upon leases for years,
to the inteat that the defendant should by the same dis-
tress or distresses be paid and satisfied all arrcars of the
said interest and all costs oceeasioned by the non-payment
thereof.

The interest having fallen in arrear, the defendant dis-
trained and the plaintiff 1eplevied.

It was contended by the plaintiff that there was not the
relation between the parties that authorized a distress, that
after default the land in law became absolutely the defen-
dant’s, and that a man cannot distrain on his owa lands,
and that after default the legal interest of the plaintiff ex-
pired, and the rent merged in the estate of defendant.

The Court held that the clause was a simple agreement
between the parties that interest should be levied by dis-
tress, and that plaintiff had the power of granting the
right of distress, his possession of the land being undis-
puted. In other words the meaniung of the agreement was
held to be that in the event of the money not being paid,
the defendant might satisfy himself by securing goods on
the premises, and per Coleridge, J.  “ The whole stands
on the agreement of the parties. The title is immaterial.
The party in possession says the other may distrain co
nomine. You may call it what you please; the words
make no difference.”

The opinion of Coleridge, J., thus wiscly and clearly
expressed, appears to be the Jaw.  The parties agree that
interest should be collected by distress. That agreement
neither makes the interest rent nor the particslandlord and
tenant. If the party who gives the right of distress is in
possession no question of title or estate ecan be raised.
The agreement is one that can be legally wade, and when
made is, like other agreements, construed so as to further
the intention of the partics.

In one case where the clause was thus expressed :—And
for the better securing the said principal money and all in-



