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or custodian go implicitly, hie ought to be compelled ta answer
whatever the custodian does with it.

The point, liowever, whieh strikes me most forcibly is that
in the above cases, the courts, lin holding that there was no de.
livery or issue of the notes, were flot referred to sec. 40 of the
Act, which provides that as between immediate parties, and as
regards remte .part'ies otker than holders in due course, the
delîvery in .)rder ta be effectuai, -must be u.nder the authority of
the party drawing or accepting it, or if conditional, that the
condition lias been performed.

But, here cornes, the difference. By sub-sec. 2 of sc,. 40,
t "If the bill is in the hands of a bonâ fide holder, a valid delivery

of the bill ta hirn is to be conelusively presumed. " This seetion
is not cited in Ray v. Willson, or*in Honte Bank v. Ilubbert, and
it is intended, fia doubt, ta p-eserve ta a bonâ fide holder the pro.
teetion he lias always been entitled to. The dclivery ini hoth of
these cases was, fia doubt, in violation of the conditiong uipron

<'4 which, as between the maker and his egent, the notes were ta be
delivered or circulated, but, for the protection of the bonit fie
holder, the valid delivery miust be conclusively presumed.

The decisions above mentioned really place sucli notes upon
the same plane a3 if the maker had signed a note, and put it in a

î drawer, froru where it is stolen, and put in circulation hy the
thief. 0f course, in such a caue the maker wo)uld flot be liable,
because lie never delivered or issued it, and an endoxiee iiuist
take the risk of that, as lie rnust af its being a forgery, but in
these cases, the maker knew or should have known, that lie was
putting in the pawer of his custadian or agent, the power ta
swindle a bonâ fide endoraee by -issuing the note contrury ta
instructions, and lie, the makçer, should suifer from the traud
of onc whom he lias trumted, rather than an innocent hohier. It
may be that I have not grasped the xneaning of the decisions or
rather the reasoning of them.

It appeara that in >SmitIit v. Frosser (1907), 2 K.B. 735, the.
endorme wLs put upon inquiry by the fact that the note when
offered ta him was nat camplete, and lie therefare knew that
the custodian had received an incamplete instrument, and that
very fact iznplies that lie liad some limited autharity.

If Ray v. Wilson liad been rested upan the ground that the
plaintiff was not a liolder witliout notice, and tlie ocher point
flot dealt with in the way it was, it wauld not; have puszzled the
writer so much.

1 cannot see how sec. 40 is ever ta have any application unIese
in a cage like this.

Yours, J. R.


