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valid and the decision of the Chancellor was afflrined, but upon
grounds entirely different from those on whieh the original de-
cision was based.

The law on this point may, therefore, appear to be in Ontario
ini the same illogios! condition ini which it also appears to be in
England, vL.z., that tenants for life are nlot liable for permissive
waste, but tenants for years are: see Faweett 's Landiord and
Tenant (1905), p. 352; that is, so far as judicial deeisions are
eonoerned.

B3ut it is subînitted that since the consolidation and revision
of the Irnpkrial Statutes in R.S.O. (1897) vol. 3, the liability
of lessees for life, and years, for voluntary or permissive waste
in Ontario la reasonably plain, and the only douht there cati be
is in regard to that class of tenants for life (other than tenants
by curtesy, and dowresses,) who are nlot in the position of lesffees.

In order to arrive at a proper conclusion as to their liability,
it. is :ieeessary to bear in mind that waste is an active or passive
injury to a tenement by a person rightfully in possession, where.
in it differs froni trespass, which is a tortious act doue by a
stranger. Secondly, that aceording to ancient writers, the only
peiRsons who were liable for waste at common law were tenants
by curtesy, tenants in dower, and guardians in chivalry, and
thle rvason for this, as stated by Coke, and generally accepted,
wias beeanse tenants of this kind held by virtue of estates created
b.% j aw, and thle law, for the protection of the rennainderman
and< infant hieir, aîîuexed the' obligation that suchi tenants tqhotild
'rot bo guilty of wamte. whereas in the case of tenants for life
or years. their esta tes were created by the owner of the fee who
a:iglit have provided agninst the commission of %vaste by the
tenant: Co. Lit. 54a, 300; Co. Inst. 145.

soine doubt was cast on :hi& by Reeves, in bis, llstoryV of
English Law, upon the preaumed authoritv of Braeton: 1 Reeves'
Hi4. 386, who thought that aIl tenants for life were liable at cora.
mon Iaw for waste; but Chief Baron Comyn, whose opinion
atone was sajid by Lard Kenyon te be an authority, declares in
bi-% Digest that "By the coînuon law. ivaste didl not lie ngainst


