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sion when hie had an interest therein. This p.ractice was flot
fbunded upon anv: principle of discovery, as understoud in equitv,
but upon the right or claim in the nature of ownership arising frorn
the interest of the part>' in the documents.

111. The class of cases iii which, at Common Law, inspec-
tion %vas allowcd of documents of a public character, eithzr
b>' rule in the action itself, if thcy were in the possession of a party
to litigation, or by mandamus, if they were in possession of a third
party, depended upon a similar principle, and might flot inac-
curately be said to be an extension of the samne principle.

Discovery, in the sense of obtaining disclosure from an opposite
party of facts %vithin his knowledge, apart from inspection of docu-
ments in the limited cases refcrred to above, was unk-nown to the
Common Law. The basis of the right, as it at present exists is,
as stated in the opening, to be founid in the practice of the English
Court of Chancerv, which lias desccnded to us.

It is far beyond the scope of this article to examine into the
causes which gave risc to this excrcise of jurisdiction by- the Courts
of Equity. a .--- ctice which, while not altogether without parallel
in other systems of lawv, is in mnany respects unique in legal history.

Prior to the passing of the judicature Act equity had arrived
at what mniglit be said to be a comnplete ]aw~ and practîce in regard
to discovery. The right had been established in a part>' to pro-
ceedings before the civil Court, including (w~hat Nvas, indeed, the
rnost comimon case of an action purel>' for discover>') of a party to an
action at lawv to extort, on oath. from another part>' to the proceed-
ings, his knowledge of facts concerning, the matter in question. and
the production of ail documents, except certain special classes privil-
eged from discovery in his possession, rclating to such matter. The
damaging nature of the disclosure to the case of thc part>' rcquired
to make it ivas no0 answer, indeed, wvas considered rather a reason
for the giving of discovery, and a part>' ver)' frequcntly was com-
pelled to -ive discovery whichi would prove the wholc cause of
action of his adversarv.

Definite rules have been arrîved at as to the circumstarccs
under whichi and the character of the proceding, in aid of which
discover>' was given, some of wvhich sutrvive in our present practice.
Indeed it wvas said by Lord Selborne ini Lyed v. Kennedy, 8 A.C.
at P. 223, that the righit of discoverv under existing practice at the
date of that decision, si:ice thc j udicature Act, %vas liot iii principle
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