
May r, tug COMmenWS un Cur ni -Engli/ Déciions

Ex- Rules arc flot exactly in the Ramie words, but C.R. 578-58o, which deal in eftbct
have~ I4 wth the sarne branch of practice, would no doubt receive a similar construction.

the The Pffect of the cïecision is to limit the operation of the Rules above'referred to,
sanie ~ to the case of third parties called as wittnesses to give evidence upon interlocutr
~dant '~ motions, and not to permit theni to be used for the purpose of obtaining dis-

c0,cry or inspection of documents in the hatids of third parties. Wills J.eayo aL>p,
unts 26ý5: lIn my opinion the rule wvas intended by those who framed it to be strietly
cial co)i1strtied, and 1 think it gives the Court or a judge power to order the produe-

n on
nd il: tioti of documents for the purpose of the preliminary examination of witnesses

before the trial, but does flot give the Court or a judge power to order inspection,
properly so called, before the trial, of documents ini the hands of persans who arc.

tîine lot parties to the action."

Pj~ TÎcs-TME-ELIERYO? LEAINU.~- OOUTES(:LIM-EPL.-ODE.19, X. 2 ; 21, R. 6;
23, ita 1, 4 (C. R W,0 381),

Ruitey V. Wmnn, 22 Q.B.D. 265, is a case which shows that where a defend-

ay ant delivers both a statement of clefence and a counter dlaim, the plaintiff has
rnaytwventy-ofie days to deliver and reply to the defence and counter daim under

euse Ord. 23, r. i (C.R. 381), notwithr'-anding that if a counter dlaim alone had been

at plca~ded the plaintiff must, under Ord. 21, r. 6 (C.R. 38o), have delivered bis

-ord defetnce thereto within the Rame time as is allowed for delivering a defence to a

Lsid- statem=ent of claim.
?omi 1'RÀC:TW-A1pEAL-L.AviE TO IPPEAL-AppzAL PROM DÉECISION lIiEPUNflIO LICÂVE TO4-zt

itor,
Wvas Iii Krýy v. iggs, 21 Q.B.D. 343, the Court of Appeal (Lord Esher, M.R., and
the Fry', L.j.) held that wherc a Divisional Court refused leave to appeal froni thei-
this decision given in an appeal from a County Court, no appeal wrould lie to the
~nd C'ourt of Appeal from the refusai to grant such leave.
ave

SALE OP GoOD.9-MEMORANDUM IN WEAITING-STATUTRq OP FRAIIDS (29 CAR. 2, C. 3), a. 17.

Lucas v. Dixon, 22 Q.,D. 357, was an action brought to recover damages for
the non-acceptance of guods on a contract comîng within sec, 17 Of the Statuter of Frauds. At the trial the plaintiff put in an affidavit made by the dcfendant

3., in the course of the action, as bcing a note in writing sufficient to satisfy the
or statute. Stephen, J., though of opinion that the affidavit sufflciently proved the
lie contract, nevertheless rejected t..e evidence because the affidavit was flot in
her existence at the commencement of the action, and this decision was upheld by the
bc Court of Appeal (Lord Eshec, M.R., and Bowen and Fry, L.JJ.) Fry, L.J.,

Fny says, at p. 363: IlThe statute requires the memorandum as evidenice, but requires
to that evidence ta be in existence at the commencement of the action which is

n brought to enforce the contract. If, then, it only comes into existence after the

Of commencement of such an actionand the plaintiff desirs to avail hlmaelf et iti
~io he can only do so by dlscontinuing the action and corniencing another.


