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That the omission is an Omission of an esselntÎal pari of
a contract .1 cail have Do doubt; and if 8 ow e a,, there bc
specîic performance? Specifie performiance of wliat? o f
wliat in respect of the Inortgage lit Iiust bc of something
the parties hiad never agreed upon. lit niust, in that respect,
be a Court made contract l'ut the 011 co [rLt uf tl'he parties.

lit docs not foilulo titat if the plaint iÎfil: not îiae "speeifie
performance in tis case,, no one (,;i havýe spcf per-
formance in any case ini mhiel the par!i(,ý na e t ex-
pressly agreed upon ail the details of the sale; that is far
froin beixig so ; inuch i ay be tacit iy agi'eed upoil ; and the
law somnetimes covers terms whieh îmeed miot ho expressed.
But where essential things are not provided, for xrsl
or tacitly or otlmerwise there is not a coipleted agfl.ien
there is not an enforceable contract.

The faet that delivery and payment are generalix7 con-
current acts cannot apply, because, expressly, in' this case,
payîùen,1t is to ho of oniy about one quarter of the priu e, 11W
"balance to be arranged hy >mortgage bearing 6% ners"

lit is plain, from that whicl, is expressed, thait noithe'
party' wns to ho at liberty to fix the mode arnd time of pay-
ment11 lnder the mortigage. That was to be " arranged " by
flhc pariesi,: and wvas a thing of substance, of very consider-

beimportance, about wbich there might be wide differenees
of opinion, eVCI eventually an inability to agree upon thiem.

The subjeet was discussedl reeently iu the case of Reylold
v. Poster, 23 O, W. Rl. 933; and so 1 shahl not now say* any-
Jiing more upon tlhe subjeet which would be but a repetition
of that which was in that case said.

On this ground the action will be dismicsed, and the
defendant may have his costs of it, limited however to sucli
only as relate to this branch of the case and w1iieh would
l'ave been incurrcd if the speediîest mode of bringing this
question alone up for consideraition had been taken.

The other branch of the case involves several questions
of considerable difficulty such as the relationship of the wit-
neas Oates ta the parties in the transaction; whether any
misrepresentation respecting the ]and wua made hv him:-
and if so what would hec the effeet of it; questions which
need not now, and so, as 1 think, ought not now, to be con-
sidered; nor any.thing further said upon the giubjert exc-pt
this: tbat there was nothing inm the deyneanour of any of thei
witnesses which in itself wcrnld incline mie to diseredit hîm
or ber.


