
streets on the plan, which were included in the judgment
and order in the foreclosure action.

Plaintiff asks to have it deciared he is the owner andf
entitled to a two-thirds interest in the soil and freebold of»
the street known as Symes road. The defendants have not
rernoved any sand or gravel therefroin, and the plaintifl"s;
rights, if any, have flot beeii interfered with

The interest of plaintif! and the other niortgagors havîng
been foreclosed, as well in the streets as in the other lands
iuceluded ini the înortgages, lie cannot inaintain an action
aigainst defendants for thereiova] of grave] and sand there-
froin.

The action must be dirniscd with costs.

CA\'ANAGH v. CASSIDY.
Se-i/îy for (os/s-Re'sie cc <j P/a ii!,- O;dïùza;y Re'.id< nce oui

of .JierLdîction - 1 e'noay Re~sjdence in Ontar jo.
Appeal by defendant fr-oin order of BRITTON, J., in

Chambilers (2 0. W. R. 143) reversing order of Mnster in
Chaiburs (2 0. W. k1 27), whieh required plaintitf to give
secuirity for, costs4.

J. E. Cook, for, defendant.
SB. Wodfor. plailntiff.

Thejdgînnt o the Court (BoY», C., FERusoN, J.,
MACLAREN, J). A.) was dulivered by

Bcrvi, C -T-he1 dleitcision of the Manter ouglit not to have
been distibed and hould be restorcd. Rule Il 98 governs,
as to theb i, idt l;fliefla vts and< evidce supply tbe facts.
The platintif!' isa l)es(f ordinarily resident out of O)ntario.
H1e is,36 yt ars o? g ald b las for 34 years prior to the end of~
last Septeinher Iived lui the United States, where lie fol lowed
business pursuits, and where live bis relatives with whoîn he
was accustorned to inake bis bionne. For about six înonths
hle has been in Ontaria, cilge in Ainrican stock-broking
agencies. Hie is now, and wzas wben the order was mnade, in
no settled business, bout was, ixpecting sometliing that rnight
turu up whichi would keep hini in this city and country. lie
declines to state underoath howlonghe will be here, and the
conclusion in, that lie ismerely a transient visitor, who niay
leave the country nt any moment for bis place of usual
residenee. Appeal allowed and order of Master restored.
Costs here and below ta defendant in the cause.


