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and securities and the said debt (the valw
thereof as aforesaid) will be wholly Iost to th4
-plaintifs.

IlThe deponent saith that without the bene
fit of a writ of cap. ad rerp. against the bodiek
of the defendants, and a writ of attachment,
aiui-arrêt, for the purpose of seizing and

-attaching such moveable estate, and effecte ae
may be in the possession of the defendants,
the plaintiff will lose said bonds and certifi-
cates and said debt (the value thereof as afore-
said) or sustain damage."

This affidavit was mnade Dec. 20. The de-
fendants appeared separately, and (Dec. 26)
Beverally moved to quash. The mnotions,
which were identical in terms, were to the
,following effect:

"'That thie writ of cap. ad resp. issued in
this cause be set aside and quashed with cô8se
and the said defendànt released from the cus-
tody of the Sheriff for the following amongst
other reasons :

"1 t. Because the affidavit does not dise.lose
any legal andasufficient grounds of debt against
the 8aid defendants for which a writ of capias,
could by law be issued.

Il2nd. Because it appears froin the 8aid affi-
davit that the said bonds and securities alleged
to Le the property of the plaintiffs, were oL-
tained at New York on the lOth December
instant, and by reason thereof, notwithetand-
ing the illegal holding thereof at Montreal, no
writ of capias can be issued fer or by reason
of such illegal holding, because the cause of
action did not accrue or arise, and is not
alleged to have accrued or arisen, within this
,district or within this Province.

Il3rd. Because even if the said bonds; were
.illegally obtained and held by the defendants,
the defendants cannot be held indebted to the
,plaintiffs in the value of said bonds or secu-
rities as alleged in the said affdavit, and were
only liable on a special action in damages
<(which damages are not alleged), or criminal-
Iy, in cae a crirninal. offence was committed.

il4th. Because the said affidavit and the
ground8 and reasons in said affidavit set Up,are wholly insufficient, and ought so to Le
declared, and the affidavit set aside, and writ
-,quashed."

Mfr. A4. Robertaon, Q. C., for the defendant
*Griffin. The motion to quaah is based on the

ground that it is flot disclosed in the affidavit
*where the cause of action arose, and becaus,
1it appears indirectly from the reasons stated

in support of the affidavit that the cause of
action ai-ose in New York, out of the Province
of Canada. Now, it waa held by the Court of
Appeals in Bottomeyj and Lumley, 13 L. C. R.
227, that a party arrested under a capias will
be discharged, if it be prov'ed that the cause
of action arose in a foreign country. The
illegal holding of property in Canada is not
ground for a 'capin. The plaintiffs should
have seized their property by action en reven-
dica«in or brouglit an action of damages, or
in8titute<j a criminal prosecution.TMr. Kerr, for the defendant Knapp. The
affidavit ought to disclose where the debt was
contracted, in order that the Court may be
certain that the cause of action, that is, the
whole cause of action, ai-ose in Canada. In tde
present case, so far from the affidavit discloBing
that the cause of action arose here, it appears
indirectly that the cause of action arose in the
State of New York, where the alleged &élit,
the abstraction of the bonds, was committed.
The mere holding of the bonds at- Montreal
inay be ground for an action, but flot for a
capwa.

Mfr. Beikune, Q. C., for the plaintiffs. Thedefendantes would have brought their preten-
sions before the Court in a more correct -forrm
by a petition on which the parties could go toproof. They cannot succeed on a mere motion
alleging informality in the afl!davit, because
the affidavit ehows distinctly that the causeof action, naniely, the illegal holding of the.plaintiffs' property and the refusai to give itup, ai-ose in Montreal. Botiomzq, and Lumley
is not in point; for in that case the debt was
for good8 purchased in England. But in this
case the affidavit alleges that the defendanta,
professional thieves, got possession of the
bonde on a certain day, that they have got
thein in their possession here at Montreal,'that the deponent, Mr. Routh, representing
the plaintifse who are described as doing busi-
ness at Montreal, ha. personally demnanded
possession of the bonds, but that Che defend-
ants have faled to restore them, and have
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