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CHIEr JUSTICE HARRISON.

guilty of negligence in taking care of the child

should be determined by ascertaining whiether

ahie exerciged due care for one of lier age.

The conclusion reached by the xnajority of the

Court seenis to us to be against law, reason and

humanity. Whether it was negligence to place

the littie child in her sister's charge, under the

circuinstances, is to be deternîined by hier capa-

city ta discliarge the trust, and if that capacity

was sufficient in law, and it was conceded to be,

her failure ta exercise a greater capacity was no

fauit of' hei s, or of the parent. It will not do to

say that oue may intrust a child properly to one

of less than full capacity, but that it is negli-

gence to do so where the person so in charge of

the infant fails to exercise full capacity iu guard-

ing it against a negligent iujury. Such a nile

would not only debar the children of the poo

firm the privilege of schools, but fiomt exercise

in the open air as well. In large cities it would

doom thiem ta close confinement in dark tene-

ment houses and filthy alicys.

And, ns necessarily growing out of the above

mile, that which would not be negligent towards

an adit of full capacity, may be gross negli-

gence as applied te a child. Phila. &éc., R. R.

Co. v. Spearen, 47 Penn. St. 300 ; Pittsburgh,

&C., R. R. Co. v. Caldwell, 74 Penn. St. 421

Shsridan v. Brooklyn R. R. Co., 36 N. Y. 39;

Jfqier v. M. P. Railw. Ca., 2 Neb. 319 : Squitr

y. Rail. Co., 86 N. Y. Superior Court Rep. 487;

Sehierhold v. North Beach, &c., R. R. Co., 40,

Cal. 447.
The doctrine of the principal case as to the ex-

posure of dangerous niachinery ar structuires in a

place where me<ldlesame or thoughtless children

may interfere with it ta their injury, is fully

austained by the following cases :-Railroad Co.

v. Stout, 17 Wall. 667 ; Schmidt v. Mi.!wauket,

etc., R. R. Ca., 23 Wis. 18t3 ; Lynch v. Nurdin,

I Q. B. 29 ; Britton v. G'r*ct Western, etc. Ca.,

L. R. 7 Exch. 180 ; a. c. 1 Eng. Rep. 381;

Directors -Railw. Co. v. Wanleqs, L. R., '
Hanse of Lords 12, 9 Eiig. Rep. 1 ; Williams v.

Great Western Railw. Co., L. R. 9 C. P. 157.

This last case was a suit by a chuld four and a

haîf years old for injuries received on defend-

ant's railroad at a point where by statuite it was

required ta be eîîclosed. The failure ta enclose

was the only negligence shown against the coin-

psny. There was nlo evideice ta show how the

child got on the track, or how lie conducted

himself. Held, that a verdict must be entered

for the plaintiff upon the case reserved. Pal-

lock, B., said :1 "Now as ta there being a non-

performance of what was enjoined by the Act ai

Parliament, there is no (loubt about it and it

is not for us ta speculate on what was the pre-
aise intention of the Legisiature. . . . It

is sufficient te say that the defendants have

neglected. ta comply with the enactment." And

se further on this point, Chicago v. Mayor, 18

111. 360 ; Robinson v. Come, 22 Vt. 213 ; Kerr

v. Fargue, 44 111. 482, s. c. 5 Am. 146, note;

Birge v. Gardiner, 19 Conn. 507. But see

Mangan v. Attertan, L. R. 1 Exali. 239 ; Ab-

bott v. Macfie, 33 L. J. Exali. 177 ; Chicago v.

,Starr, 42 111. 174 ; Brown v. E&uropean, etc.,

Aailw. Co., .58 Me. 384 ; Flynn v. Hatton, 4

Daly, 562, 43 How. Pr. 3.33 ; Holly v. Bosior*

Gw. Light Co., 8 Gray, 128. m. A. L.
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