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Ponton, for the appellent, cited William# v.
JTones, 13 M. & W. 628; Reynolds v. Talmon, 2
Q. B 644; Adama v. Ready, 6 H. & N'. 264;
Slater v. McKay, 8 C. B. 656 ; Albon v. Pyke, 4
M. & G. 421 ; Catea qui tam v. Knight, 8 T. R.
442

Hector Cameron, contra, relied on MaPher8on
v. Forrester, 11 U. C. Q. B. 362 ; and Berkeley v.
Elderkin, 1 E. & B. 806.

HAGAIITY, J1 , delivered the judgnient of the
court.

The chief point raised on this appeal is whetber
an action cea be brought in the County Court on
a Division Court judgment. This court, iu MA.é
Pherton v. Forrester, Il U. C. Q. B. 862, decided
in 1853, on demurrer, that an action would not
lie on a Division Court jiudgment, snd the ian-
guage equally points te any higher court (as e. g.
the County Court,) as to t.he superior courts.

This case was flot appealed, and has apparent-
]y remnained unquestioned thirteen years. As
our decision in this appeal is final, we may flot
be necessarily bound by the case cited, but we
should ftot depart froni it except on the strongest
grounds. There it was held that the provisions
of the Division Court Acts for enfor.ing judg.
ment would be interfered with if the plaintiff
there coutri at once go into a higber court and
sue on the judgrnent. The court relied mnch on
the decision in Berkeley v. El'derkin, 1 E. &t B.
808. Sorne of the reasons tbere given may flot
exactly apply to our execution procees againat
goods in Upper Canada; but Lord Campbell
points out one ground common to both systeins:
"1Section 100," (like our section 170, Consol.
Stat. U. C., ch. 19), -"enacts ' that it shall be
lawful for the judge. &c., if hie thinke fit, whs-
ther or not he shaHl make any order for tbe coin-
uxittal of' the defendant, to resclnd or alter any
order that shall bave been previously made
against any defendant so summoned before hum,
for payment by instalments or otherwise, of any
debt or damnages recovered, and to make any fur-
ther or other order, either for the payment of
the whole of such debt, or damages and coste,
forthwith, or by any instalmeýnts, or in any other
manner, as sncb judge Mnay think reasonable
and just.' This shews," he sitys, "6that there is
nothing in tbe nature of a final judgnient in the
Connty" ( Division) " Court. The judge bas nt
jurisdiction over this very judgment on whicb
this action is brougbt. He migbt now rescind or
alter it, and make a nsw order to pay by instal.
meants, or iit any other turne. That power given
te the judge would be defeated if this action lay.
* * 1 rejoice that vs are able to corne to tbis
conclusion by the establisbed rules of law ; for
there eau be no doubt that it in mont desirable
that such actions should not lie, **Wbere
new rights are given with speciflo remedies, the
remedy is eonfincd te tbose specifically given."1

Another sectiona of our aet, 108, alhows tbe
j udges in case of sick ness or other sufficient cause
te suspend or stay a j ndgme ut.

There seenis ne doubt tbat a defendant oued
in the higber court, would lose several important
advaintages allowed hum in the Division Courts.
* We are net prepared to dissent frein the reason-
ing of tbis Enghish case, followed as. it was by
hie court; and we dismi8s the appeal wi tb costa.

Appeafýdismissed, vith costa.

COMMON PLEAS.

(Reported by S. J. VANKOUOHWET, Esq., M.A., Barrùter,.
Law, Reporter Io the Court.)

BuÂiSH, Qui TAm v. TAOGART.
'c*ion against Just Of Peau for a p nalty-0m. Mtats.

U~ . ch. 124, sec. 2-Cbunty (bourt jurisdtetion to t,'y.
The County Courts bave now Jurisdiction (under Con.

Statii. U. C ch. 124, aoc. 2) to try an aciion for a penalty
agaiuat a Jlustice of the Peace, where the penalty
claimed duos net exceed $80.

[C. P., E. T., 186
Appeal froin the County Court of the County

of Frontenac.
The action vas qui tam, against a Justice of

tint Peace for not returning a conviction, dlaim-
ing tbe penalty of $80, under Con. Stats. U. C.
ch. 124.

The 'defendant- pleaded, Neyer indebted by
statute, on whicb issue was joined.

At the close of the'plaintiff's cnse tbe defen-
dant's ceunsel mnoved for a nonsuit on the greund,
ameng others, that the County Court bad no
jurisdiction te try a qui tam action under the
above statute.

Tbe lea-rned judge overruied the objection, and
the jury tound a verdict in faveur of the plain-
tiff for the ameunt claimed.

Against this verdict tbe defeudaint moved in
the fellowing terin, on the saine grouud ns; that
taken at the trial, and the learned judge, feeling
bimsf bound by tbe decision eof O'Reilly qui
tam v. A.llan, tbough in fact dissenting frein it,
made abselute thre rule nusi te enter a nonsuit.

Frein this judgment the plaintiff nppealed.
Robert A. Harrison, for tbe appeal, cited

Lau>forcl v. Partridge, 1 H. & N. 621 ; Powleyj y,
Whitehead, 16 U. C. Q. B. 589 ; Campbiell v. Davict.
son, 19 U. C. Q. B. 222; Con. Stats. U1. C. ch.
124, sec. 2 ; ch. 15, sec. 1; Con. Stata. C. ch.
5, sec. 6, aub-sea. 17 ; O'Reilýi q t. v. ..4 lan,
Il U.C. Q.B. 411 ; Haight v. Mclntais, 11 U.C.
C. P. 518.

John Patterson, contra, reforred to Espinasse
on Penal Actions, and Con. Stats. U. C. ch. 15,
sec. 16, oub-sec. 5.

RicHaRDaiS, C. J., delivered the judgment of
the Court

Smo5e tbe decision of the case of O'Reilly qui
tam v. Allan, il U. C. Q. B. 411, the statute for
reeovering penalties similar te tbose vhicb tbis
action vas hrought te recover bas becs neome-
wbat changed iný the consolidation, and in look-
ing at the change aud eensidering it iu ceunse-
tien with that case, and the case of Medcatfe v.
Widdefield,' 12 U. C. C. P. 411, we think vs
may preperly hold that County Courts have
jurisdiction lu Upper Canada te try actions for
penalties under tbe Con. Stats. (22 Vie. ch. 124.)

The statute 4 & 5 Vic. ch. 12, sec. 2. after
declaring that under certain circuxustances
justices shall forfeit and pay the suin of twenty
pounds, together vitb full coats of suit, proceeds
as follovu, "f0t be recovered by any person or
persons, vho suc for the saine by bill, plaint or
information, lu any Court of Record in Canada
West."

The portion of the Consehidated Act referring
te the saine procceding reada tbus: -"To be re-
covered by any person, wbo sues for tbe saine,
by action of debt or information, in any Court
eof Record iu Upper Canada.
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