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ant! no speciflo ý'r particulatr five tons cf hop a bohers set apart
or diUgîbdfront the boul. no jproperty in nny of tho bops
patiset! to Mitn, nu( thorefère hoe wfts flt iiabli te an action for the
full çontract price ; ant! further, thant in peint cf iavw. the truc
metîsuro oftiomages, if lie was Habits nt ail ini the netiof, was tliC
ditferencoe between the ccîîtract price anti lte market price et tho
tiLmo eof(lin aileget! brcnch , and! that, amit(ho pita. ii tlie nctirn
bat! adtuet! ne evidcoc of sudi market price, and! itat gone oniy
for the whneo contraict prico as for a dobt. (livre wait no evidence
of or>' dornage, ant! conscquently. ne suflicient, matieriais hel'ore
the court upon which tbey couit! givo n, jutigment in favuîr cf the
plis. ;hli aise contendet! that the wcight of (lic evidooce was in bis
faveur, as seoxiug that the heps were toet according te the centraot.

The court of Q. B3., on the l4th December. 1858, gavejudgrnent
in the saiti appeal, ont! ofter reveraing ont! annuiling thc sait! judg.
nient oft(he sait! Superior Court, proceetict te give the judgment
which they considered the court beloisr ought te have renderet!,
ant! thereby they at!judget! titot the prescrit opp., tdet. in tho
action, sliculd pa>y te, tho the present resps. the plis. ii. the action,
the sumn cf 5601. of current money of the province, beirg tho full
contract price of the heps, togebher with interest on the sorti soin
front the 3rt! of Jauiuary, 1857, and cests of suit as atoll in that
court os in to court below ; ente Ui> urther adjudged that, upen
such payaient, Ibo deft. shouit! cive tes the pits. a deliver>' order
for five tons of the sait! hops. The grc.unds upen wiiicli(lie soit!
jutigment procecded, atore as followb : Thot, as the pirs. bad sent
tte i eft se breater>' eigbt tons ef hoe and tiier tenteret Ui
sorno te bimt for lus occeptanceocf five tons ; andi thot as ihe t!eft.
hail refused te accep threra en tie ground that they atore nmer-
chaniable, athen ho eugbt te have acceptet! therr, it appearing te
the court, b>' the ovitienco, thot they were accert!ing tei the cen-
tract ; and tiat as tire pite., upon tho t!cf.'s refusai to occcpt the
hoits bail stortt i, ahole in huik-; ont! as the plis. bat! donc ail
they teere beund te do; ont! as it aos by the deft.'s oten oct thot
the spccidic five tous atere flot set apart ont! it!inguîseed troma (he
buik ; anti as lic hat! negiectct! te set five tous apart ahen it tees
in bis powver te have t!onc se-tho, five tons, although not distiri-
guislict! fromt tho bnlk, were, wten se etorei b7' the pits , t the
t!efts risk, ont! the property therein hat! pasctil te thet!eft. ; ont!
thiat as the plis. vrere entitled te specific performance cf thse con-
tract; ant! that ne objection hou heen ruatie b>' the t!eft. te the
foira of the tiecloratiori; ondt! (at the oniy dofenco taken b>' hini
atas abs te the quality cf the heps ; ont! that os there aras, in tire
opinion of that court, ne necessity for further allegatiens of tent!er
in the tieciarotion thon those coutoinet! therein ; andt!Fiat it ivas
the t!uty of the t!eft. te have gene te Uic store, anti have clohooti
tho hcps; they conoideredth fe judgment cf (ho court belote
orreneous, ont! rroocct!ed te reverse the saine as aferesait!.

Front this judgment the plis. note oppealeti.
M1. Smith, Q V., ani I. Williams, for the app., contentiet that

as the contract suet! cr ins an exeeutory ccntract, tint! ne specifle
bops arere hoîîght )r soit!, anti ne preperty pas:;edt! te app.,' it
foiioed that ho cotile ly bni ho able te pa>y damages, ont! not the
fuil prico, and the diamages censisteti of the t!ifference botareen the
ccntract price ondt! fe market prico, at tue time the ccntract a8
broken : (Bush v. Davis, 2 'M. & S. 403 ; Cuinlpffe v. Harrison, 6
Ex. 903; 1>ohier, Contrat de Vente ; Dallez Repertoire de Legis-
lation, c. 3, -cet. 1.)

ZJanistry Q. C. and Holland for tho respent!ents.
Jutigment aras tieliveret! by
Lerd CzxEaýîSFOIa.-Tbis is on appeol freont the jutigment of tho

Court cf Q. B3. of Loarer Canat!a, reversing a jutigment ex* the
Superior Court et that prcv ncc given in faveur cf the apps. in an
action fer net accepting r uu paying fer a porcel cf five tcus ef hops
untier the foilouving contract signet! by the respective parties-

"Quebec, 6GUi Marci, 1855. Miessrs. Kilborn ont! Murreil sel],
anti joseph K. Bosarell centracts fer iolivery te (hein fer tho
folioaring threc years, viz. 1855, 1856, anti 1857, fivo tons weight
cf beps, te ho gooti anti nizrchntnble, ant! cf tire grcarths of each
respective year, te ho paît! for at the rote ot le. Hlalifax currency
per lb. con delivery. Riops te o t! elivercd froc in Qnebec.'" The
tieclaratien in tho action, atter statiog tho terme cf the contraot
andi the aeunât duo te the plts. for the heps tieliverablo in 1856,
precee te over that the plis. are reat!> andi willing, andi ton-

tieret! andi cifereil to deiker fivc tons weiglit et gooi ant! morchnnt-
able hopq, the groarth of 18>6fl, nt! reqiiestI tho deit. tu nccept
ant! pay for the snie, yet thrit rite tiett. refuscîl te accept cf or
Puay for te sait! bise, arhereby tihe plis. net on!>' lotst tue benefit
of the t'aie, but vtror put tîo great expenso oîtit troîuble iii curting
oivay aitul stcwing the heps in o ararehousc, anti in ciher respects
tie wliole te the damnage of 6001 currcncy, for wblich muet they
prayet! jutigment, tcgetlier ami interest nti co.qtq. The t!eft.
jîlendet tt t Ui i.pg tenticret b>' the plis. in fulilinent oft(he
centract acre bat! otîd unmerclîîîntalule, ond! linfit to ho uses] in hts
business; andi as lie aise pleadet! vhnt is collod a defence ou fonds
rit fit, tiîc effect of ahicl inrs te put in issue ail thc mtriai
avormentts in the t!cclaration.

It appearet! in evitience (bat tire plaintiffis lîoring in their
possession a quantit>' et heps ef tue groarti cf 1856, seOnt te
the t!efentisnt's brcaery it portion cf theni, conýi'iting of eighty-
tivo haies, alîich greaily excoedeth le ateiglît cf tire tons. The
îlett. tiesiret! int tie hups sheeuit ho unlçeoded frein tte ;Ieglis
in wiib the>' acre brouglît, in celer tîtot lie mîight izispeet (temt;
andti fe hcîps acre oecorduigly taken out cf tlie sleiglis tand plioced
in the deUt.s broîvor>, the plis. agrecing te (alt li hops awoy
rgigol if (lie deft. shlnfot accopt themn. Atter (ho examinotien
cf a fear of tic hales, anti o tender et the ops in tac seporate lots,
crie ccritaining fifty-tiîrco baies, anti crie twenty-nino bales, but
witheut aoy tender cf (ho sîîocitrc quantity of' tie (toise, int! arith-
eut onything liaving hecnoo ui he(h plis. te t!istinguisr thot
qiiontit>' frein the rest cf (ho tsales, tie deîft. refntoot te --ccept the
lieps, anthfey acre cotiveyet! awy b>' the plis. oenl teposit! by
(boni in a storehtus in tie ton t Quecc. Titere (ho hops wcre
examninet! hy per8ons on hohait ofthfe respectivê parties, for the
purpese et ascertoinîng thecir qîîohity, andI the plis. ognin etieret!
to t!olî,er flac tons cf hops to (ho t!eft., but dean te the tume ef
the commencemeont cf the action, t- lied nover weighet! or 6et
opart five toits cf bops, se as te sepairate anti distinguisîit(hemt
freon the lorger quaît;ty depositeti in the storeltou8e. A groat
nuimber of witnessess acere collet! on hoth sieles te prove tbat (ho
hops wcre, or wec net cf (ho qualit>' stipulatet! for by rte controot.
But, unfor(unateiy, titis ver>' long ont! experisive inquir>' bas
bocomo entirel>' fruitic.j, fem the course whicb the couse atter-
arards took.

The lcor'ned jutige oft(ho Snperiur court treatedti he action as
ene breuglît te enferce (ho performnanceocf the controot b>' corn-
pelling tlie detentiant, te take te the hcps ont! pa>y (ho price; anti
os (ho plis. di! flot b>' their t!ecloratioi offer te t!ciiv' r to (he t!eft.
the quantity et hopq ini pursuance et the agreemnent, and! as (ho
ten..ars alleget! in (ho t!eclaraticn arere net tooe b>' a roquet
tlot Uic>' migbt bej udicially dcioreti te have heen gond! anti valt!,
lie dismnisset ho action arith costs, rescrring to the pirs. the ilight
et Oppeul. Tiîis jutgment, beirover, as reverseti b>' the Court of
Q. 1; , (ho Chie? Justice tiissenîing froim (he renons on arhich, it
aras fouudeot, andtie o tîer jut!ges tieclinittg tc enter inte (hemt,
consitiering (tem as objections wiîich tîto jutige bat! ne riglit
te raise, (lie parties tienîselves baving aivedt! Uem. Tue Court
therefore proceedet pronounice its eten jutigment, that the t!ett.
sheuit!, witItit fifteen t!uys frec) tlie service upon li ofa ccp>' of
tie jotigment, pay te tie pirs. (lie soin ef 5601-L currcocy (heing
tho contract pricoet of the ps) with inerest, anti thot upon pay-
ment the plu. shenît! givo (o (ho t!eft. a deliver>' noie upon (ho
occupier oft tho store arbore (ho hops acre tiepositet! fer tho

doliver>' te the dett. of tive tons 'weigbt, te wit, flfty bales cf the
bops ahîch bat!d heen tenderet! anti stcrot!, a-id that upon tiefauit
of pay(nent within f.fooii (laye, andi upon leaving ih tue prothon-
etar>' ef the court (ho tieliver>' ortier or duplicato, oe for (ho t!eft.
ant fe other te romain et record, execution sheult! issue ngainst
tîto defentiant.

Evert if titis jut!gmcnt acre properi>' atiapteti te tho terni cf
action chosen hy (tie plaintiffs, it wcould ho opens te grea. objec-
tion. 13> tîte centract, t!elivery is te precede payaient; b>' (ho
jutignent, payrnent is te hoe made, net nieel>' hetore, but uithout
an>' teliç4ery. The tiefu. is adjuige! tn pay within fitteen tisys
atter service cf a cop>' eft(ho jutigment ; if ho doos net, (he plis.,
b>' more!>' tepesiting içith the officor cf the court the t!eiivery ortier
iii tnpiicatc, wouit! ho entitiedt! o sue eut execoticO. Andi, sup.
pesirig the t!eft. shouiti puy' tho mono>' anti ebtain (ho delivery

1862.]


