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husiness connected with the suits mentioned, but who happened to
be in attendance befure the juldge an tac 2ith of November. upon
another matter. Mr. Parke adds in his affidavit, that the judge
rcemeid to treat the matter as if the aflidavit ataterd nn interest in
bim, and when the question was put to Mr. Abbott, he ncither
adwitted nor denied, nor dul he explnin what ho weant by it; and
Mr. Parke says ho was uoder the impression at the tuae that if
Mr. Abbott had disclaimed any desire to impute luterest to the
Jjudge, vr had withdrawn or explained the affidavit, the judge would
have gone on with the matier; but it was enlarged that in the
meantime Mr. Abbott might satisfy himself with regard to the
judge’s interest. What took place on the 4th of December, the
judge says was this : when Mr. Abbott was proceeding to argue the
matter, the judge stopped him wntil the question of the judge's
interest was settle:l, and it was disclaimed that he had any inter-
est; whereupon Mr. Abbott said hie had not read his affidavitto
shew that the judge had any interest, but to contradict i{orton’s
affidavit, aod as the judge did not iike his name used he would
tuake use of the other affidavit in which his nani. was omitted ;
and to this the judge remarked that it was ouly dealing with the
shadow and not the substance ; what wasrequired was a disclaimer
of jmputing to the judge that he was interested in the matter he
was called upon to adjudicato about. Mr. Abbott making no offer
as the judge says, to retract the suggestion that he was interested,
Lo declined to act further, and so endorsed the summons.

The point about the interest of the judge appears to be this
from the afidavite : the judge and Mr. Horton, and the other two
nrmed gentlemen, joined together in the purchase of what is called
the Thompson farm, for the ‘purpow of laying it out into village
lots and selling them. Mr. Horton had the management of sell-
ig the lots and accounting to the others for their different shares
of the purchase money. }e sold two of the lots on his own ao-
count to the judgment debtor, and there were also other accounts
between them, and to settle up all the matters between them, and
pay for the lots, as Horton cuntends, the judgment debtor assigned
to him the debt due by Burke, the garnishee. The portion of the
purcbase money of the two lots which would be going to Kains,
oue of the proprietors, has been settled for with kim by Horton,
hut he has not yet settleu with the judge or Mr. Yarwood ; and as
Mr. Horton states, he will either owe each of them a share, or
they will be entitled to take an equa!l portion of the land, and sell
it for their own bepefit. Evidently the question ultimately to be
decided will be whether the assignment of the debt due from the
gernishee to the judgment debtor was made, and whether done
legally to vest the right in Horton of calling upon the garnishee to
pay him. The judge and Mr. Horton are brothers-ia-law.

There are many things in the af*davits on both sides which
shew that the members of the profession it St. Thomas are not
only not on gaod terms with es~h other, bit are also at variance
with the judge. Such feelings never cond 10e to the ends of jas-
tice, but on the contrary often thwarct it, and the clients are made
the victims in the way of unnecessary del.ys in the transaction of
their business, and their pockets suffer oy both unnecessary and
very often unjust expcnses, incurred in  proceedings having
no otber end to serve than mere gratification either of pride,
envy, or malice. Ide nzt luend to say who are most to blame,
or who are most in the wrong on this oucasion, but it is evident,
U think, if the feelings of the purties beyond the mere question
in the case itself had oot crept into it, there surely ought to
huve been no difficulty in tho dispusition of the matter upoua the
summons. The question was whether Burke should pay Allworth,
the judgment creditor, or pay Horton. As we see it explained,
whether Mr. Hortor would have to pay the judge a proportion of
the purchase money of the two lots, or whether the judge might
sell some of the land and pay bimself, was not of the slightest
conscquence. Why, therefore,. Mr. Abbott should have inserted
io bis affidavit any account of the manner in which the title of the
property was held it is difficolt to perceive, unless his object was
to anpoy aud uanecessarily mix up the judge's name in the mat-
ter. He could have obtained information upon the point, if he
had thought it necessary that he should have the matter explained.
The judge was guite right in puttiog the question to Mr. Ahbott,
and insisting upon an answer, as to whether he intended charging
him with having an iuterest in the matter to be disposed of ; but
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theu, on the other haml, it the judge had bLeen, perhaps, a little
lens punctilions, and at once have sti.ted whut now appears, and
particularly if Mr. Horton had stated in his aftidavit what the
meaning of the memorandum of lortua & Co was, and had stia-
ted what appears 1n his uflilavit now, that he sold the lots »n Lis
vnn account, we miglh- huve been spared the necessity of deciding
a0 unneceasary dispute. Then again, had Mr. Eilis, who repre-
sented Mr. Horton aud the bank, sccepted the offer made by the
other side of withdrawing the counsideration of the matter from
the judge, and leftit to & barrister, the quesation might have been
decidesl,

The question ~f the julgc’s interest being removed out of the
way, as itis hy the attidavit, & niore serivus oune remains, and that
in the relationship existing between the judge and Me. [forton.
The interest of Mr. Horton waa unot that of an attorney in his
client’s business, and to which the judge atludes in his memaoran-
Jdum of th~ 31st January that he has been accused of favouring by
his partiatity ; but his intcrest was direct, which was to be deter-
wined, that is, whether he had or not s valid assignment of the
debt due by Burke. The judge might well be excused from heing
called on to determine that question if he could avoid it.

The care of Jecquet 5. Le. ~<tere (1 Knapp, P. C. € 376)
throws o great deal of light upou the poiat. Among the questions
brought up on appeal -~ the Royal Court of Jersey, one was
whether one of the jursus who sat in the court below was incapa-
citated. ‘e had been objected to on the ground that his first wafe
was aunt to the respondent Lempriere. It appeared that the
wifo had died without children many years before, and that the
jurat had masried two other wives sfierwards, by whom he bad
had children. The conrt held Lim incapacitated according to the
law of Jorsey.

In the argument of that case, it was mentioned that Mr. Justice
Lawrence on one oocasion refused to try s oase in which one of
his relatives was concerned, though he was not incapacitated by
law to try it.

The question, therefore, now is, whether we should issue a man-
damus to compel Mr. Hughes to proceed in s matter 'a which his
brother-ia-law bas a direct interest. The writ of mundamus is
r ot a writ grantable of right, but is a prerogative writ, and the
absence or want of a specific legal remedy gives the court juris-
diction to dispense it; and if there be s legal remedy, cither at
common law or by sct of parliament, it will be refused.

Now, when we look st the c.nstitution of the county court, we
see that the orown may appoint two persons, one to be the judge
of the county court, and the other to be the jamior judge. Of
course it is provided that both shall reside within the county,
and shall not practise the profession. No doubt the Crown
would not desire to incumber the foe fund with tbe appoint-
ment of an additional julge to a county where perhaps the fund
will scarcely pay the aalary of one judge, but [ am not sure this
oourt should be goverued by such a consideration of the subject.
It so happens that the county of Elgin hsas but one jadge, but if
another were appointed, all difficulty in the way of the parties pro-
ceeding would at once be removed.

Tlhien agnin, the 8t section of the act, ch. 15, of the Consolida-~
ted Acts, U. C., provides for the appointment of a deputy judge
for temporary purposes, allowing him to practise 'y profession in
the meautime. The question upon tbis zection is whether such an
appoiotment must necessarily be confined to the case of deatbh,
illness, or unavoidable ahsence, or the absence on leave of the
judge. It may be that it would be held to be so conficed, and yet
it may be urgod that the provision should bo construed liberally
in favour of justice, and to enable the Crown to appoiat xo that
justice may be done.

Whatever may be thought about either of these courses to be
attempted, I feel clear there is another course open to the plain-
tiff in the suit in the court below. and that is to apply to the supe-
vior court for a writ of certiorari upon the facts, to remove the
record and procecdings to the superior court, in order that justice
may be done  Mr. Tidd in bhis treatise on Practice, (vol. 1, 9th
ed., p 400,) says: ¢ Aud in cases of absnlute necessity, as whers
tbe inferior court refuses to award execution, the court shove will
grant & cerlwrari after judgment, for the sake cf doing justice be-
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tween the parties,” aud for this he quotes 1 Lil. . R. 252, 253.



