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court (A. L. Smith andI Grantham, il.,> heltI
that the plaintiff did net corne under the defi.
nition cf a workman. The court distinguished
fetween the expressions 1,marinai work " and
"Inanual labour," and theugh conceding that
a tram car driver was engaged in manual
work, yet considered he could flot lie deamed
to be engaged in manual labour.
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Thomas v. Qiiarterinains, 18 Q.B. D., 685, Is
another decision under the Employais Lia-
bility Act, x88o (49 Vict. c. a8 [0].) in which
tie Court cf Appeal affirm the decision ef
Wills andI Grantham, 33., 17 Q. B. D-, 414,
noted ante, vol.- 22, P. 357. Lord Eshar, M. R.,
however, dissented. In this case the plaintiff
waa employed in a ceoling-room ini the defend-
ant's brewary; in tha roani were a boiling vat
andI a cooling vat, andI between thein mn a
passage which was in part only three.feet W~ 'e.
The cooling vat had a rim raised sixteen
inches aboya the levai cf the passage, but it
wvas net fanced, or railad in. The plaintiff
went along this passage te pull a board from,
under the boiling vat; the board, which, was
stuck fast, suddenly came away, s0 that the
plaintiff fait back inte the cooling vat andI was
scalded. Under this state of facte the court
below had haltI that the employars were net
Hiable, on the ground that there was ne defect in
the ways, works, or plant, cf the brewery. As
Bowen, L.J., observes, the dacision is ce cf
great importanca to eniployere andI workmen,
and for this reasen it may be useful te quota a
passa~ge frem the judgment cf Fry, L.J., at p.
700, which succinctly states the ground on
which the rnajerity of the court preceeded.
After stating that independantly cf the Em.
ployars Liability Act, i88o, thc plaintiff weuld
have ne cause of action, he preceads tu say:

Tli. es arises the question which seemed te nme
te lie that of the greatest difflculty ln this case,
viz.: lias the plaintiff a right cf action by forcç of
the Act cf i8SSe? The first section provides that
when persenal Llijury is caused ta a werkman by
raason of any oe of five things enumerated, tha
workrnan shaîl have the saine right of compensa-
tien andI remadies against his employer as if the
workman had net been a workrnan cf, uer in the
service of the employer, nor engaged in his work.
If the werkman is te, have the saine rights as if hoe
ware net a worknian, whose rigits is ha te have?
Who are we te suppose hlm te be? I think that

we ought ta consider hinm to b. a member of the
public enterlng the defendant's property by his ili.
vitation. Can sucli a persan maintain an action in
respect of an inj ury arising freint a defect, of whioh
defect and of the resuIting damage lie was as wonl
Informed as the defendant? 1 think flot. To
suai a persan It a.pears ta me that the maxima
VOtenti non fit in ,uria appies. . .. But again,
s. a, ss. x, provides that a workman cannot nmain.
tain ti action when arising froin a defect in thie
ways or plant, unleus the defect arase frein, or had
flot been diécovered or remedied, owing ta the.
negligence of tie employer, or af saine, person iîn
i service as tierein mentioned. Was there,
then, in tie present cam any negligence, &.0., any
breach of duty which the defendant owed the
plaintiff? In my opinion it must lie determined
by considering the real relation between the par.
ties, i.e., the relation of this particular master ta
ti particular servant. The duty which a master
awes ta ene servant inay be quite different to that
which ho owes ta another, it may vary with the
knowiedge, the experience, tie ukili, anid the pawers
af the workman. in the present case 1 think that
the master owed na duty in respect of the vat ln
question towards a workman who voluntarily con-
tnued ta work on the property with a full i<now.
ledge of the defect ando 0 the danger thence re-
sulting.

It will thus be seen that the Court of Ap.
peal praceeded upon a différent ground to that
adopted by the court belew.
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In Pike v,. Ongley, z8 Q. B. D., 7o8, tic Court
of Appeat overruled the judgment of Day and
Wiils, 33. The dafendants, who were hep.
brekers, gave te tie plaintiffs a sold nota, stat-
ing that they had sold ta plaintiffs Ilfor andI
on account of owner," i00 bales of hops. In
an action fer the non-deiivary of the hops, the
plaintiffs sought te make the dafendants per-
sonaily liable on the contract, and tendered
evidence te show that by the cuetomn of the
hop trade, brokers who do flot disclose the
naines cf their principals at the turne cf znak-
ing the contract are personaily Hiable on it as
principale, althoug, they centractad as brokars
for a principal. It was heltI by the Court cf
Appeal that this evidence was properiy ad-
iisible, and was îlot in contradiction cf the

written centract.
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British Mîuital Banking Co. v. Charnwood
Foresit Rjy. Co.. 18 Q.B.D., 714, is aniother de.
cisien en the iaw cf principal andI agent. In
this case it was sought to tnake fhe defendants
liable in respect cf c,.rtain reprasentations
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