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atute vested in the Crown in
and that Her Majesty ig not
negligent, unskilful or improper
conduct of persons appointed by the (

ment to have charge of sajqd works,

2. That the claim set forth in the petition s a
tort pure and simple, and that a petition of right
in respect of a wrong, in the legal sense of the
term, shows right to legal redress against the
sovereign,

3. That the slide master, in receiving tolls
which it was hig statutory duty to receive, did
not therehy enter int, any contract either express
or implied, on behalf of Her Majesty to carry
safely the logs through the slide, and that the
Crown was hot, 1n respect to the
passing through the slides

Lash, ).C., for the

Bethune, (3.C

trust for the public,
liable for the

rovern-

logs in question
» & COMMON carrier,
appellant.

o and Melntyre for respondent,

THE QuikN v, CHRISTIAN A, RoBERTSON,
Petition of Right—[ishes jos Acty 32 Viet. ch, 6o
(D)—-B. N, 4. Act, 1867, sces. 97, 92 and rog
—lisheries— jcense to Sish = Miramichi Riper
—Rights of riprarian pro
and ungranted Jands -
Sishing.

Vriclors in granted
Right of passage and of

On January Ist, 1874, the Minister
and Fisheries of Canada,
der the powers confe
Vict., ch. 6o, execute

to the suppliant
fishery, w

of Marine
purp()rting to act un-
rred upon him by sec. 2, 31
d on behalf of Her M
an instrument called » le
hereby Her Majesty purporte
to the suppliant for nine ye
of the South West

ajesty
ase of
d to lease
ars a certain portion
Miramichi River ip New
Brunswick, for the purposc of ﬂy-ﬁshin;,r for
salmon thercin,  The /oy n guo being  thus
described in the special case agreed to by the par-
ties 1 “Price’s Bend is about 4o or 45 miles above
the ebb and flow of the tide. The stream for
the greater part from this point upward is navig-
able for canoes, small boats, flat bottonied scCows,
logs and timber, Logs are usually driven down
the river in high water in the spring and fall.
The stream is rapid. During summer it is in
some places on the bars very shallow,”

Certain persons who had received conveyances
of a portion of the river and who, under such
conveyances, claimed the exclusive right of figh-
ng in such portion, interrupted the suppliant in
he enjoyment of his fishing under the lease

S OF CANADIAN CAasEs,
the petition are by st

{June 1, 1832

EEs=y

[Sup. Ct
granted to him,
in indca\‘oring
the ownershj
the riv

R -penses
and put him to certﬂ”? c‘\?%:l]m to
to assert and defend his Cl?]lon 0
P of the fishing of d'][z’lltwp:ilprcmlc
W Brunswick having dCCi(-l?dc‘l(of
to his exclustve right to fish in N'”it(lm o
said lease, the suppliant presented a l)c;'Er Ma-
right and claimed compensation fr()}l’l l’" d for
jesty for the losg of his fishing priviliges an
the expenses he had incurred. . were
By special casc  certain  (uestions Court
submitted  for the decision  of t'he alidy
and the Exchequer Court held ,,,/e'r. d in
that an exclusive right of fishing existe cess
the partics wh,, had received the Cm“,?yaﬂ fes,
and that the Minister of Marine and ]:15110:(2 or
consequently, | "
license, unde

er included in his lease.
Court of N

versely

ad no power o grant al¢ ¢ the
tsec. 2 of the Fisheries A("t’ﬂover to
portion of the river in question ; and in zmbbeo\ve
the 8th question, viz: “where the lands (d.lsses
tidal water) through which the said river !);ister
are ungrante by the Crown, could the Mllleasc
of Marine ang Fisheries lawtully issue & \he
of that portion of the Held, that the
Minister could not lawfully issue a lease Of"suc
bed of the river, but that he could lawfully I:t

alicense to fish ay g franchise, apart frmn,i\,cr,
ownership of the soil in that portion of thcl lc Su-

The appellant thercupon appealed to t0

river 77’

stion
| k o ll(‘:»t .
preme Court of Canada on the main (l-(yht o
! Tieive fi
nvolved : whether or not an exclusive s
fishing

did soexist in the Zocus in gueo quer
Hz'/(/,(;lfﬁrming the judgment of the Exc}]litling
Court) 1st, that the general power of "Cgu;:ﬂitisx
and protecting the Fisheries, under the Ipquia’
North Americy Act, 1867, sec. g1, is in the ;d ,
ment of Canada, but that the license grant f the
the Minister of Marine and Fisheries, (t) only
locus in g0, was void, because said ACe the
authorizes the granting of leases ‘wher exist
exclusive right of fishing does not ﬂlfe‘"‘d,y ht of
by law,” and in this case the exclusive rlglzm
fishing belonged to the owners of tbc michi
through which that portion of the Mird
River flows, nada

s Ca
2nd.- That although the public in tion

may have in a river, such as the onein (l;'edsowl"
an easement or right to float rafts or ](’1{%;(3reev€r
and a right of passagcupanddown, &c., W e suc
the water is sufficiently high to be so u'Sve ’right
right is not inconsistent with an c"(dus‘rs of pro”
of fishing, or with the right of the owne



