
Geo. V. eh. 36, sec. 3, is not very înuh altered hy the .Xet. Be-
fore the Act an owner was liable for iîj ury dune by lus car

uncsthe pei'son in charcge of it lîad stoleîi it tîum the ow lier;
now the 1;iw is the saile, excel>t thait the uwîieî is îîuî exeused.
if tlhe l rîusPei-soli il) possessioli of thle car is lus enifflu.vee.

j Refercuice lu WYnne v. 1)alby (1913), 30 011.67»1
If the culr now is ini the possession of une wh huis t ike i

flot larceîuuusiy but 1w way of civil trespass, the1w WI is eeal
liable. Were that flot the law before 4 (1eo. V. eh. 36, sec. 3, we
should have the extraordinary case of a liabîlity being un îosed
by a clause added to iîitroduce an exceptiuon. Therr ean, 1
thiîk, be no doubt that the Legi8lature 1w 11118 legislaiaîj av
said that wîthuut il there would have lîcei a liabilitv ; aîîd the
addition of the excepting clause docs nul and cannot impose a
Iiability not iînposcd by thatfî'oi whieh it is an exception. To
gii-e full effeet 10 the decisions, wc must hold' that, while the
owiwer was uuot before the Adt, liable for the înegligence of a
iief, hie was for that of a uxere wroiugdoer, a civil trespasser.

liere there ean be no pretence that there was a crimne coin-
mitted. To cofl5titute lareîy at the comunon law the animius
furan.di must be present: Russell on Crimes and Misdemiean-
ours, vol. 2, p. 1177. Our statute puts it (Criminal Code, sec,
347) " 'Stealing is the act of f raudulently an-d without culour of
right taking," etc. No anin)u furandi is possible under the
tacts of this case . . . ; and the taking 'was flot fraudulct-
there wvas no0 "inteut 10 steal" the car: Criminal Code, sec.
347 (2).

I think, therefore. that the appeal fails and must be dis-
nim>ed with eosts.

FALCONBRIDGE, ('.J.K.B., agreed in the result.

LA'clrorîand M.r.À , . also agreed ini the re'sulî. foi.
reausous otated by eaeh ini writing.

Appeal di..ris,,sed with costs,
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