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occasioned by the unusual manner in which the street cars were
being run . . . of which Lesperance testified he was not
aware; but, if he was not aware of it, there is nothing to shew
that the appellant or its servant knew of it, if that would have
made any difference as to the extent of the duty owed to Les-
perance.

In my opinion, the respondent’s case entirely failed, and
his action should have been dismissed.

If T entertained a different view as to the duty which the
appellant owed to Lesperance, I should have been of opinion
that the findings of the jury ought not to be allowed to stand.

The injustice of fixing liability upon the appellant for
an act of negligence which was not charged against it, and as
to which it had no opportunity of presenting its case to the
jury, is manifest.

I would allow the appeal, and substitute for the judgment

against the appellant, a judgment dismissing the ac-
tion against it, the whole with costs.
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MgerepitH, C.J.0.:— The case of the respondents,
as presented on their pleadings, is that in the latter part of July,
1914, they purchased from the appellants the business which the



