ick Headache and relieve all the troubles inci-
nt to a bilious state of the system, such as«
pizziness, Nausea. Drowsiness, Distress after
ating, Pain in the Side, &c. While their most+«
emarkable success has been shown in curing =

SICK

Headache, yet CARTER'S LITTLE Liver Priis..
re equally valuable in Constipation, curing:
ind preventing this annoying complaint, while *
e} also correct all disorders of the stomach,
niulate the liver and regulate tho boweis.»

ven if they only cured

HEAD

che chey would be almost priceless to those ~
vho suffer from this distrensinﬁ complaint;
ut fortunately their goodness does not en&
here, and those who once try them will find
Ihese little pills valuable in 80 many ways that
lhey will not be willing to do without them.
But after all sick head

ACHE

the bane of so many lives that is where
amakeourgrmtiout.o,m" cure i3
hile others @o not. gy
CARTER’S LirTLE LivEr PILLS are very smalk -
nd very easy to take. One or two pills make.
dose. They are strictly vegetable and do
hot gripe or purge, but by their gentle' action «
bisase all who use them. :In at 25 cents; «
five for $1. Sold everywhere, or seat by mail.

CARTER MEDICINE €0., New Tork.

ol B Sl Dol B

X7 ANTED — High-grade woman of a2
church standing willing to lumgg?:r
hsiness then to act as Manager and Correspon-
bnt here; salary $900. Enclose self-addressed
mped envelope to A. T. ELDER, General
nager, care Daily Colonist. - 821

A7 ANTED—High- e man of good church
standing willing to’ learn our business,

en to act as Manager and Correspondent here; -
ary . Enclose self-addressed stamped en-
plope to A. T. ELDER, General Manager, care
pily Colonist. a2l

“THE LIGHT OF THE WORLD

OUR SAVIOR IN ART.”

Cost over $1€J,000 to publish. Contains nearly:
0 full-page engravings of our Saviour, by the -
eat masters. Every picture is reproduced
pm some famous painting. Agents are takin
om three to twenty orders per day. The boo
80 beautiful that whenpeople see it they want
‘“ FIRST GLANCE AT THE PICTURES -
IROUGHT TEARS TO MY EYES,” says one.
Cleared $150 first week’s work with the book,”
ys another.  “*Some high e man or wo-
han of good church standing should secure the
gency bere at once,”’ says every editor, “as $500
n soon be made taking orders for it.” Alsoa
han or woman of good ‘social position can se-
nre position of Manager of this territory, tode-
ote all their time to employin'i and drilling
gents and correspondinqrwith em. Address
br full particulars A. P. T. ELDER, Publisher,
8 Michigan avenue, Chicago. Il1. al

\RE YOU

Troubled with pains in the smalil of
Y)our back, pains up each side of back:

one to lower points of shoulder-blade
every now and:th
ggius, left or right side? Have you s

izzy feeling or sensation, floating flicks
or dots before the gaze? Do you feel
melancholy ? ' Are you nervous?  Have
you over-worked? Have you over-
eaten? Have you over-exhausted your
mind or body? Have you abused
nature or yourself? If you have you
must get cured as soon as_ possible.
What will care you?

HUDYAN

‘Will cure you. Hudyan is certain to
cure you. It has cured others—it will
cure you. Copsult Hudson doctors
free, or write for

Circulars and Testimonials.

HUDSON  MEDICAL - INSTITUTE,

IS IT IN YOUR BLOOD ?
IS IT IN YOUR BLOOD ?

IS IT IN YOUR BLOOD ?
V
First, secondary or tertiary forms of
blood disorders are manifested by cop-
}I)‘er-colored spots and falling hair.
hirty-day cure is certain.

CALL OR WRITE FOR
130 - DAY CIRCULARS.

HUDSON. MEDICAL INSTITUTE,

Stock‘on, Market and Ellis Sts.,
| San Francisco, - - Cal.

Consult Hudson Doctors Free,
| Consult Hudson Doetors Free.

| water system has ‘been given to H. J.
Evans, of Nelson.: Crane & Co.,of Port-
land, were awarded the contract for

} valves, valve boxes*and fire hydrants,

[ bbt refused to accept it, and bids will be
called for again.

REVELSTOKE.
A meeting of the business men of the

town, called to discuss the subject of in- -

corporation on Monday night, was not
much of a success, as part of the crowd

turned up at 8 o’clockand the balance at-
8.45. It was practically decided that
nothing can be done to petition for in--
corporation until the property-owners
get their titles registered, and a commit-
tee was appointed to take this matter ins
hand.

The Haleyon Hot Springs Sanitarium:.
Syndicate, Ltd., capital $40,000, in forty
shares of $1,000 each, has been formed:
to take over and run the Halcyon-
Springs, and the shares are nearly all:
gone already. The syndicate will expend:
$21,000 in improving the property.

The Revelstoke Water, Light & Power
Co. have received the first carload of
material to- commence putting in-their-
electric light plant. o BillwE I
. There are five or gix work {rains work«:
ing steadily on this division puttingout
ballast, filling in old ‘bridges and e¢ul--
verltls, and improving ‘the roadbed gen--
erally. 7 ; 2 AR

B

McLubberty (whe has pigked .np-part ‘of’
a laundry check)—Phw:ags this gunare mark::
on this pace of paper? - Officer O’Haggartv

| Lubberty—Thot’s g doha 16i.
hov ng characters, begorra!—Judge

| loyalty and love,

then?_ Have yon head; .

—A Choinese charagter, Oi 'B;!l’ava,: Mc~
5 VY Olothese .

—

A Great Day at the Gathering “of
the Clans in Caledonis =~
Pa.rk.r

e

The Gordon Highland Laddies Make
a Brave Show and Win
the Pull.

In all the glory of kilt and tartans,
with ribbons flying and the shrilling of
the pipes from morn-%ill dewy eve, the
Scotsmen of British Columbia celebrated
yesterday., ‘Not the Scotch men ‘alone,
but the Scottish lads and lasses: and
their mothers..and. grandmothers, for

outh and gge join hands todehonor to
ghe land oi‘gzs heather,. und\»ia?g' son or
daughter of Scotia can get g0 far away
from the home land to forget they oweit

The ’97 gathering of the tlans of Brit-.
ish Columbia was one to do the: heart:
good. It was a great family re-union,
without c;]ne word .:g "!an'nt t(; 43:;
turb the harmony *and.. pleasure o
day. Fromthe parade‘of’ the morning
to the Scottish’ ‘ball’ in the evening;
which was the grand“finale, " eve iing,
was according to the programme- and
admirably earried out, -

In the afternoon the sports #nhd games’
were held at Caledonia park, theat-
tendance not ' being quite ‘8o numerous
when the fun commenced a8 might have
been expected; but growing aa the after-.
noon advanced and being essentially rep+
resentative of the provinee. Of course
the Andrew’s and Caledonian Society of
Victoria mustered strong, under Presi-
dent J. G. Browmn and. the rustli:E,
everywhere-at once secrefary, E. C.
Smith. The Sir William Wallace So-
ciety contingent, with Chief R. H. Jame-
gon at their head, also took their full
share of the work and the gloty of the
day, while the outside towns and cities
were uncommonly well represented.
Vancouver especially was much in evi-
dence, with President J. C. McLagan of
the St. Andrew and Caledonian Society,
President John Johnston of the Sons of
Scotland, J. M, Dalgleish and—though
last, not by any means least—the Gor-
don Highlanders Boys’ Brigade.

This martial liftle confpany of thirty,
wearing the colors of the_ Governor-
General’s family, was unquestionably
one of the great hits of the gathering. It
certainly acquitted itself with eredit to
all the rank and file, to Rev. E. D. Mec-
Laren who stands in the light of chap-
lain and father, to Lieutenanf J. Duff
Stuart, and to his superior officer, Cap-
tain J. D. Scott. The latter wears the
uniform of the Manitoba rifles, but his
military precision in the giving and en-
forcement of orders as  much as the
clothing proclaims him one who has seen
gervice. And so he has, with the Man-
itoba battalion upon whom fell 8o heavi-
ly the danger.and the death incidental
to the Riel rebellion. ST, .

Not only did these young soldiers
from Vancouver .add to: the . pie-
turesqueness of the occasion and
win generous -applause by " their
drill, = whieh was really ‘ admirable,
in addition they entered heartily into
all the juvenile sports. They defeated
Victoria at football by two goals to one,
and they closed the day in the keenest
contest of all, a tug of war with Lori-
mer’s invincibles, the Victoria Boys’
Brigade. Iu this a battle royal was wit-
nessed, and enthusiasm ran higher than
the fireship. Victoria won the first tug;
Vancouver the second and the third.

In’the piping Master J. R. McKenzie,
jr., was the youthful lion of the day, the
best dressed young Scott too; while Mies
Elaine Telfor and little Miss Dot Ormsby
of ‘Vancouver gave to the public the pret-
tiest exhibition of Scottish dancing that
has yet been witmessed at Caledonian
games in this province, It would be un-
fair to compare the two or to measure
their accomplishments by the same
standard. ! ty

Miss Telfor is the representative Scot-
tish lass of the Pacific Coast. She hasno
rival as a piper—no peer as a dancer,
And, too, she is in appearance a tyPe of
Scottish womanhood that the gye loves
to rest upon. Of course she was the
favorite of yesterday’s throng. It was
her due.

Little Miss Ormeby has not had the
years of training that her older rival b
had. She was as an amateur beside
professional, and while the latter had

Fifty Years Ago.

This is the way it was hound to look
‘When grandfather had his “picter took.”
These were the shadows east before

The coming of Conjurer Daguerre

And his art; like a girl in a pinafore
Some day to bloom to a goddess fair.

Men certainly were not as black, we know
As they pictured them, 50 years ago.

Ayer’s Sarsaparilla

began to make new men, just
as the new pictures of men
began to be made. Thousands
of people. fronted the camera
with skins jnade.cleanifrom
blotch - and- blemish,
they had  purified ‘the %loo

with Ayer’s Sars pwxna.lt,

is as powerf
Its record proves~it. -Others
imitate the remedy; they

can’t imitate the fegord:
. BOYearsof Cures. '

-

begatse |a
S 1

now as then.: ¥

ﬂiq’p&iie'iﬁ'}i:m%ao experience, she

Her daneing
as the flickering of sunlight—in fact sbe

it very much of & sunbeam hereelf.

Honors - are in. store for. ‘her without
number at futuré gatherings such as yes-
terday’s. B3, R, y

With the dancing and the piping; the
kind words that never die; the generous
hospitality dispensed in the refreshment
tent; the graceful words of Mayor Red-
fern in presenting the prizes; the dance
in the cool of the evening to the good
music of the Fifth Regiment orchestra—
and the sports! It was a gala day.

Of the sports—but they deserve atten-
tion by themselves.

s

A RECORD AMENDED.

In the contests of skill and brawn, and
in the eesentiall¥ Scottish exercises, it
was g great day for the Andersons, Colin
Cameron and the Vietoria tEolice force.
With the true instinct of their profes-
gion they let nothing escape that was
worth the holding. .And as though it
was not enough for Anderson the
“ force”’ to walk ;away with four fine
prizes, there a{u another Mr,
Anderson on hand. to a few extra;
rictories . to the . credit' of the - family,
Surely there must.-be something in a
name.when the.name is Anderspn..

W. A. Auderson’svictories, and stamped
his 88 just about, a8 good an. all-round
Scot as one. could” find, . First it was.in
the putting of the stone that he came
to the front with a throw of 356 feet.
Then he proved himself - the best ; piper
on the field and. the mest completely
dressed - Scot, anly- missing the: pistols.
Next he had an: mﬁg thing in the ham-
mér throwing, bis first trial being 104
fset 7 inches, or;a new Provincial record
for the 16-pound bammer. The previous
best performance was 104.1, also made
by himeeli, for he stands without a peer
mong the hammer throwers of the
orthwest. To complete his triumphs
he ontran a field of six Scots in footrac-
ing, and was one of five in the victorious
tug-of-war team. - g -
Nor did his namesake, W. Anderson,
fare so badly where the honors were dis-
pensed. It was he who won the Patter-
son medal for dancing the Highland
fling, the sword dance, and seeond in the:
sack race, while he finished well upinf|
the Scotsman’s footrace, and won golden
comment for his other dancing.
- And Cameron! she, too, did vera well,
whateffer. The first possession of the
Bostock challenge cup for tossing the
caber is surely one of the great honors of
the day, and besides this he had second
place in putting the stone, first ' prize in
the sack race, second in the foot race—
and the captaincy of the winning tug-of-
war team. :

The foot racing was of prime quality
and fast considering the course. First
it was Sinclair and J. Bland, who came
together in the gquarter mile dash, the
former winning. Frank Cullin won the
hundred yards in' splendid style. Then
there was & novelty in the way
of a relay race—something new here,
and interesting. Sinclair and Bruno won
from Peden and Imbért in . a spirited
style, and the spectators voted the inno-
vation worthy of cultivation. Toward
the close of the programme came the
gtesth rwe%f the f;hy—-&g mile nmg.enr
championghip for wl _the_  entries
wGe D, samclsir, F. J. D;t:ﬁ?ers,g'!&. i W
Bland, W, Pedan and H. G. Dalby, the
latter defending his . championship
honors and running - -a _favorite
with very many. He depended
too . much mupon coming wup with
a gpurt at the finish,
however, or else, was unable to hold the
clip which Daniels put up. from the
start. It was Danielg’ race, and he won
it in fine style, with Peden second, but
not near enough at hand to be danger-
ous. .The time, 4:59, was only average
—fourteen full seconds off the provincial
record established by Blight and . tied
by Akroyd.

As to the boys’ races, the sailors’ con-
tests of speed, of strength and of skill—
they were much as usual, interesting to
watch, but containing no especial note-
worthy features.

—_——

THE PRIZE WINNERS.

Quarter mile foot race—D: Sinclair won;
J. A. Bland 2. x §
Patting the stone—W. A. Anderson won;:
(85 feet 61inches); Colin Cameron, 2 (34 534).
Race for boys urder 12—H. Allen won;
G. Bigger, 2; F. Terryhault,8; Bertuccio, 4.
Race for girls under 12—Connie Telfer
won; Margaret Moore, 2; Hannah Agron-

‘som, 3.

ﬂighhmd fling; gentlemen dn costume—
W. Anderson won; R. H. Jameson, 2.

‘Sack race—Colin Cameron won; W. An-
deﬁsozkl 2. S

ighland Bagpipe competition, for gen-
tlemen 1n coatumell—-w. A, Anderson, wg:n;
J. R. McKenzie, jr.. 2.

Three-le, race—Ryan and Scott won;
Smith and man, 2.

Throwing the 16 1b. hamammer—W. A. An-
derson won (104: ft.. 7 in.); D. F. Green, 2
(85 {t. 7 in). .

‘@ne mile relay race—D. Sinclair and T.
Bruno won; W. Peden and J. Tmbert, 2.

Sword dance, gentlemen—W, Anderson
won; Milton Douglas, 2.

Army and Navy K race—Mgdleod won;
Smith (H.M.8. Comus), 2.

Sailor's’ Hornpipe, ‘in _cestume—Elaine
Telfor won ; Milton bougln.s,ﬁ.

One hundred yard foot wace, Victoria
competitors—F, Cullin won, time 12 sec-
onds; C. A. Wright, 2.

Highland Fling—Klaine Telfor won; Dot
Ormsby, Vancouver, 2.

H%gland Fling, for Victaria boys—Mil-
tén Douglas won.

Race for local Boys’ Bnﬁade, in uniform
Alf. Hawton won; J. -Finlayson, 2; F.
Burns, 3; E. Robinson, 4.

Tossing the caber, cup presented by Mr.
Hewitt Bostock, M.P., to be won three
times to become rsona:ﬂprorerty—(}olin
Cameren'won, with toss.of 19 feet.

Race for Gordon Highlanders+Copeland
won; Ellis, 2; Payne, 3; McQuarrie, 4;
Hugh Dunn, 5; Wm. Dunn, 6.

Tug-of-War, Victoria Scots w. H.M.8,
Comus—Won by the Scots in two straight

ulls, the winning team being composed of

olin Cameron (captain), W. A, Anderson,
M. McDonald, L. McNeill and B. Mc-
Lennan. 2

Best dressed boy in Highland costume—
J. R. McKenzie, jr. .

Race for Highlanders in costume—W. A.
Anderson won, Colin Cameron 2.

Single stick eompetition, for men of H.
M.’s navy—Ryam (H.M.S. Comas) won
with ten points, Kitchen 2, nine ointe.

Ome mide run yace, championship of

itah ?f’?nm won
Ve Hl.me.v_4.5_9. 5 ﬁh @&

zxice for Hs ‘M.’8 Nayy—Smi

, 8°Condus) % bnthwigl;.z.

gial tug-of-war;"Gordon “Highlanders
3 by 3 Sngiﬂe'i}ﬂmdu. i A
e Xy
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Tiie Full Court Upholds the Seil-
‘13 tenee, of ;Murder Pagsed o
2 o0 Gpomellme s Uo7
The Condemned Man Will Be Hong
at Nelson en.Wednesday
. Next. ‘.

—

James Woods,who .in  October . last
shot S8amuel M. Woods of Nelson, will be
hanged for'murder on Wednesday next, |
as the Full court vesterday decided that
the verdict prononnced by the jury at
the 'trial before Mr. Jpstice Walkem
‘must stand.’ The - judgment was de-
livered by thé Full court at1 o’clock yes-
terday afternoon, all three of the judges
concurring. The decision was at once
certified to by the court and forwarded
at once to Nelson. The text of the
judgments follows:

JUDGMENT OF DAVIE, C. J.

laration.of the deceased, I think the case
is abundantly established againat the
prisoner, and as Section 746 of the Code
8.8.f. provides that no conviction shall
be set aside nor any new trial directed,

was improperly admitted or rejected, or.
that something not according to law was
done at the trial, or some mis-direction
given, unless in the opinion of the Qourt
of Appeal some substantial wrong or
miscarri; was. thereby occasioned at
the trial, I think the appeal fails.

The prisoner was charged with the wil-
ful murder of Samuel M. Woods, a black-
smith, who kept his forge or smithy at
Nelson, and together with his assistant,
one Beard, lived and slept upstairs over
the shop. Beard had already retired on
the night of Friday, 2nd of October,

he was awakened about midnight i)y the
deceased talking to someone just outside
the shop, Déceased asked the stranger
what he had been doing in the shop, and
the stranger denied having been in the

turn down the light,” #nd then himself
turned the electric light on, whereupon:
the stranger (and the action was seen by
Madame Malette, who was just closi
her hotel oppogite) drew a revolver an
shot the deceased, ‘inflicting a wound
from which.death ensued some 50 hours
later. The assailant ran 'away immedi-
ately upon the shooting towards the C.
P. R. station. He was seen by several;
but owing to the dark could not beiden-
tified further than by Mrs. Malette, who,
when she saw the deceased and his as-
gailant standi together, ‘describes
him #s a smaller man than the de-
ceased. At 10:30 next morning the at-
tention of an emﬁine driver, Alexander
Dow was attracted to the actions of a
man lying alongside of the track leading
from Nelson to Robson, at about 16
miles from Nélson, and from information
given Dow to the: police, and the
deseri: given by the deceased, the
prisoner was arrested the same night at
Robson, 30 miles from Nelson. Prisoner
said nothing when arrested farther than
to agk for food. “'On him Was found' a 38
calibre; Smith & Wesson revolver, car-
rying a bullet of the same. size as that
extracted from the body of the deceased
upon the post mortem. He had no
money or means and the only other
article found on the prisoner’s person
was an iron “billy”’ as it 'is termed, or
wrench. Two chambers of the revolver
had been discharged and four were
loaded. 'On the
prisoner was taken to the bedside of the
dying man, being first informed' that he
was taken there ‘for identification ; four
or five other men were taken in with the
prisoner, and the ‘deceased ‘there and
then pointed out the prisoner”as the
man who had shot him. The men were
then taken out of the room and brought
in again in different order, when the de-
ceased again identified the prisoner ashis
assailamt. Prisoner made no remark
either time. There can be no question:
that at the time of the identification the
deceased was dying, and knew that he
wasdying. As a fact, he died twelve
‘hours: afterwards. The prisoner was
subsequently committed for trial, and
we are not informed that he made any
statement upon his committal. He was
tried on the 30th June, 1897, and the
deceased’s description of the man who
shot him was brought out of one of the
crown witnesses upon cross-examination,
and agreed in ali essential particulars
with the description of the prisoner.
The prisoner did not avail himself of the
opportunity which the law affords him
of going into the witness-box, and after
being found guilty remained sileat in
response to the demand whether he had
anything to say why sentence shouid not
"be passed upon him.

bjection is now urged on prisoner’s
behalf to an ante-mortem statement of
deceased, reduced to writing, deseribing
the assault and the person of the assail-
ant, and of certain oral statements tothe
same effect; but the description of tbe
shooting is immaterial, because already
deseribed by one eye-witness and an-
other ear-witness, and the descrip-
tion - of . the .assailant . as . given
by the dying declarations seem,
unimportant also, because given dis-
‘tinetly upon cross-examination &t the
trial. I am far from saying that they
were not admissible as dying declara-
tiona, for the evidence shows, I think,
that from the time of the shooting de-
ceased was in a hopeless expectation of
death. He told the doctor whoattended
him within a few minutes of the shoot-
ing, and upon the evidence, I think, be-
fore any other statement, that he was
done for. The doctor tells us that from
the very first to the last he had no hope
of recovery, and when the written
deposition was m taken Constable
Miles tells ns ( i
grapher’s note)
‘he was going to die, and he wanted
have this thing over as soon as possible.
The learned: trial Judge’s note is
‘“ Hurry up, or I’ll die,” -both notes
practically meaning the samething. In
Regina. v. Bernadotti, 11 Cox,.the_ in-
jured man, in reference o a de sition
he was about to  make, remarked,
quick; 'or I shall dis,”” and Brett” J.,

ptatement: edniissible
oo lawih toxt T

Trrespective of.the written dying dec- |

although it appears that some evidence | Conneil

shop.  The deceased replied, ** I saw you ||

Sunday afternoon | th

- .f."{ é .‘L'.‘.’:ih s ﬁtr:t
1 %d;in: . 'a";‘ol_f

ugl-!w*i the
ent %ml's&lﬂe. ﬁ:lly ’

maea are to the same effect.

must be a settled hopeless expectation

th. B Ve G‘“ﬁm 16; Cox, R. v

. ¥. Reaney

8.1, C.C.R. .. ‘
4D, and ﬁ}'lﬁl and'whether uch was the

.case is & question’ for the judge at the
trial who in this case has found that
this condition existed, It would require
a very strong case for -the Qourt of
Appeal to interfere with his ruling ar-
rived at after seeing the witnesses and
observing their demeanor, #n advantage
which the Court of Appeal is without.
In this case however I do not hesitate to
say that after perusal of the’evidence~l
agree with the reasons of the learped

trial judge, which he gives in the|ceased

case stated. It was mot quite élear
whether ‘the written declaration was
read over before being aiﬂxiefghmd more-
over the case of Reg. v. Mitchell 16 Cox
may be an authority for saying that the

ten declaration must éxpress the
ipissima verba of the dying man, .in
which case .the declaration in this case
might be defective. The point does not
appear to have been taken at the trial,
but rejecting the written declaration alto-
:gether the case against the prisoner is not
weakened. It was strongly urged by.
Mz, Doff on the authority of Makin vs.
A.G. N.S.W., LR, 1f Ap Oases,

-the

? opinion substantial
wrong would be done to the accused.if
he were deprived of the verdict of a jury
on the facta proved by legal evidence
and there were substituted for it the
verdiet of the court founded merely upon
a perusal of the evidence.” 4

Butit is to be remarked that the:
statute of N.S.W. upon which the Makin
case p and section 746 of the
jan Code differ materially. They
both - provide that the conviction is not
to be disturbed, the one gimply, ““ unless
for-some substantial wrong or other mis-
cargiage of justice,” the o expressly,
‘¢ glthough<it appears thatsome evidence
was’ im&b&etly admitted or rejected,
unléss: e opinion of the Court of
Appeal some su

arfiage was thereb,

tria.”* The Canadian Code expressly
reqhirés the court to ascertain whether
the" ddmission of evidence has caused
substantial wrong or miscarriage, and if
th? find that it thas not done so then
bidb them not to interfere with the cun-
vickiott, There is nothing like this in
the™Ni8.W. Act. S

Being then clearly of the opinion that
nothiitg ocenrred 'whereby any -substan-
tisl‘wrong or misesrriage was occasioned
at the trial, I’'am of opinion that this ap-

'ghould be dismissed and' the judg-
mqg}j‘iﬁirm‘ed. ‘ ?
JGUEMENT OF. MR. JUSTICE. M'CREIGHT.

ItHink that in this case there may be
doubt as to whether the statement made
and ‘when written and signed by the
deéessied on the4th of October as to cir-
cutdiifances conmnected with his. having
beéii shot was properly received in evi-
denés indgsmuch as it is not'clear on the
et vhskial Bots rmtker

y he ity or T

j%éd his mark, or that he "understood
itd contents if read, although I gather
"from the evidence that his intellect was
not then much impaired. Our attention

o

was properly called to the case'of Makin

rney-genersl of New South Wales | 4

Ve
B Tokioast o 140 of us
e language o of our
code had been the same as that of the
N.H:W. code or Criminal Law Amend-
ment Act of 1898, I should have fels that
' 'wag & very serious question
whether we “were mot bonnd in
conformity with thereasonsgiven
by tHe judicial committee ta decide that
the'r_l'; d be & new trial, but the sec-
tiom 746 of our code inatead of the words
in the N.8.W. act which are, ¢ praovided
that no conviction or judgment thereon
shall'be reve , arrested or avoided on
any case as stated unless for some sub-
stan wrsng or other miscarriage of
justice,” contains a very different provi-
siorl' ih the following words, ‘ provided
that no conviction ghall be set aside, nor
any'new trial directed, although it ap-
peatd that someevidence wasimproperly
adnditted or rejected, or that something
not #ccording; to law was done at the
trial or some misdirection ‘given, unless
in the opinion of the court of appeal
some gubstantial wrong or miscarriage
wad' thereby occasioned on the trial.”
Now'it seems plain that the Dominion
legislature contemplated the very case
of evidence being impreperly admitted,
ete., ete., as in itself not a sufficient rea-
son for a new trial ‘“unless in the opin-
ion of the court of appeal some substan-
tial wrong or mis\earriage was thereby
occagioned on the trial”” and the ques-
tion arises whether if the dying declara-
tion‘of the 4th of October had not  been
received in evidence, the jury having
regatd to the otherevidence could reason-
ably have come to a different verdict
from that arrived at, so that in the opin-
ion‘of the court some substantial wrong
or miscarriage has occurred. I don’t
understand that any complaint is made
of the judge’s statement of the case,
though his view of the law in reference
to dying declarations is questioned, and
so T 'refer to the case stated by him as
far a8 regardg the facts.

#0On the 30th of June, 1897, James
Woods was tried at Nelson, at a special
assize, on & charge of having on the 2nd
of Qctober, 1896, murdered one Samuel
Woods, 8 blackemith, by shooting him
through the body in his emithy. He was.
convicted of the charge, and sentenced
to be executed. The evidence at the
trial tended to show that the accused
waa & stranger in Nelson, without money,
and without any fixed place of abode.
The shooting took place about midnight
on Friday, the 2nd of October, and from
the description given of the accused. to
. the police by the'wonnded man, the ac-
cused was arrested the next evening af
Robson, a C. P. R. station, about thirty
miles from Nelson. He had been seen
in the morning by a driver of a train
when sixteen miles out of Nelson, sleep-
ing alongside of the mgd and thisfact
was at once communicated t0; police

s 38’ calibre Smith &
three barrels lof

risoner, It, moreover, correspon
}’0 matkiogs with a bullet fired, for par-
poses of co , from the prisoner’s
weapon, and inthe hands of the police,
by an-exp: ced gun-maker. &
“The: 8 to t:.!_:achoce&u;tedi i«
mediately: shooting; is to
the effect that th:%mdw’ Yok bouire
ng some person outside-of his' shop;
what hé had been doing ‘in the ‘shop.
The* on' 8o addressed demied that he
had in it. - The 'deceased then said,
“I saw you turn down the light.’”: ‘The
deceased ‘thereupon turned the light on.
The altercation was heard by the black-
smith’s ‘“‘helper’”” who lived overhead,
and by a M.ndame Malette, who had just
closed her hotel, which is a short dis-
tance from the smithy in question. The
latter witnees, moreover, saw the de-
tarn: on the light while hold-
ing a man “much smaller’”  than
himegelf, whom she could not. more
fully describe, as she was about fifty
feet from him at the time. She heard
the deceased ask the man what business
he had there, and saw the man "im-
mediately afterwards raise s pistol  and
fire it'at' the ‘deceased and then run
away in the direction of the C.P.R. - sta-
tion.  Other witnesses saw the man run-
ning in the same direction, but'nohe of
them counld identify him ‘owing 40 the
night being very dark. '«  -%
The depeased was visited by Dr. La
B A e 0
i Death; the 'S

evidence, Was csused by the bullet
found by him in the body of “the de-
ceased on a post mortem—the bullet be-
ing that which I have already referred

to.

A minute description of the ‘prisoner,
asgiven by the d wag brought
out on the -examination of Harper,
the second witness for the crown, and it
accurately represented him (saye’as to
his hat), as he appeared in court... The
remaining evidence for ‘the prosécution
consisted of statements proved to have
been made by the deceased which were
admitted as dying declarations, inas-
much ag it was in the opinion of the
judge satisfactorily proved that when
declarations were made, the deceased
in actual danger of death ; secondly, that
he knew it, and lastly, that death en-
sued from the wound inflicted by the
prisoner.

I refer, also, to thé evidence given b
the witnesses, especially of Malet an
Beard, Harper and Miles, which does
not seem to have been contradicted or
shaken. -

On the afterncon of Sunday, the 4th,
immediately before the taking of the
deposition which was objected to, Miles,
the constable, was in the room with the
deceased, and as to this he is asked on
the trial; “Did he (the deceased)
gay anything about his health?”
And the answer was ‘‘ Yes, he said he
thought he was going to die, and he
wanted to have this thing over as soon

possible.” Q. ‘““What was this
thing?”? A. ‘ Taking the deposition
objected to.””. . The learned trial Judge’s
note is that deceased also said, ‘ Hurry
up, I am going to die.” ' Miles then
shows that subsequently the prisoner
was brought. into the room' where the
deceased lay in bed, and in. company
with several men in appearance similar
to the prisoner, and the deceased.point-
ed to or singled out]the prigoner among
the others as the man who bad shaot
him, and this. was repeated in a
manner apparently,.quite fair, the de-
ceased 1 izing ‘the prisoner on the
second occasion as well as the first
ag the man who had shot him. The
evidence is that the mental condition of
was at this time unimpaired.
The statement objected to really con-
tained little or nothing but what was
abundantly proved by reliable witness s
not shaken in cress-examination, aad
there seems_to e no reasonable doubt
that *no subetantial wrong or misear-
riage’> was thereby occasioned, and I
think there should be no new trial, as I
am quite unable to say that *‘ some sub-
stantial wrong or miscarriage was there-
by occasioned on the trial.”

JUDGMENT OF MR. JUSTICE DRAKE.

This case comes before us under Sec-
tion 744 of the Code. The learned judge
who tried the case refused to reserve the
point as to the issibility of certain
statements of the deceased which were
admitted as dying declarations, and in
consequence, with leave of the Attorney
General, the matter comes before this
court for consideration under the form
of a case stated. -

By the case it appears that about mid-
night on Friday, the 2nd October, 1896,
at Nelson, the prisoner, James Woods,
shot one Samuel Woods, a black-
gsmith, Dr. LaBau was called in
a few minutes after the occurrence

Via | coased always exprossed himself “that

{3
 he did not'expeet to ree W éhe was
slways satistied that, ho wis aot gRif
recover from his injuries.””] Thed
says he'tried to encourage him, butin
spite of his attempts he remained of the
same opinion, that he was going to die,
that he was not going to : recover from ..
that shot, that he never cha his
conviction, and this conviction was re-
peated two or three ‘times and is con-
firmed by the evidence of A Miles, when
he stated to him he thought he was go-
ing to die and wanted to have this thing
over as soon as possible, referring -to the
deposition which was admitted in evi-
dence. I think it is a sufficient indica-
tion of the state of the deceased’s eon-
viction of impending death without any
hope of recovery. In the numerous
cases cited the judges have used various:
terms to exg:eu the same meaning,
death must imﬁendin . immediate,
imminent, approaching, t they: all
insist on the same thing, that the person
making the statement must have a firm
‘conviction .that there is no hope: of
present. or ultifhate recovery, that
death is certainly approaching. B.w
Reaney,Dears and Bell 151, the deceased
made a statement.- concluding ‘I haye
‘made--this gtatement believing I shall
notreeover’’. and on -the same day he
said ‘‘Ihave seen the. surgeon.fogay
and he has given me some little: hope:
that I am better, but.I do.not think my-.
nelf that 1 shall ultimately recover,” the.-
'Courtof Criminal Appeal held .that the: -
evidence . was properly .received .and
Pollock C..B. there said that it is neces~
sary - that -the person making the state-
‘ment should be under.an apprehension:
of death. = The guestion turns upon the
state of mind rather than the interval
between the declaration and the death.
Here. we have- repeated statements
showing . & hopeless’' conviction at
all -times -from ' Friday night . until
the death on Sunday night.

It is true we are not at liberty to ac-
cept the doctor’s -opinion of the bodily
condition of the injured man as showing
that his case was hopeless, but the evi-
dence of the doctor was not the expres-
sion of his own opinion of the hopelese-
ness of recovery, but the statement made
to him by deceased. - These statements
were made before the written declara-
tion was taken and before his identifica-
tion of the prisoner. The identification
appears to be complete and was taken
with all due care and précaution: to pre-
vent mistake. I think, therefore, that -
the evidence both of his written declara-
tion and of his identification were prop-
erly admitted. It is to beremarked that
the identification is :1nuch more ‘import-
ant as a dying declaration than the writg
ten statement. h
Mr. Duff strenuously urged that the
written declaration ‘was not admissible
because it was not shown that it was
read over to the deceased before he
signed it;jbut that it was taken down
and read over to him and that he signed
it was proved by Dr. LaBau, one of the
witnesses. - y

The prisoner’s counsel at the trial ob- |
jected to it on the grounds that being in
writing the crown conld not go behind it
and that it was not made im
the presence of the accused or his
counsel and that there was no jurat.
No other objection was offered to it,
not a suggestion that it wag not proved
that it was read to_bim before he signed
it. . In the case of Regina v. Mitchell, 17
Cox., it was shown that the statement
was extracted by questions and the
questions were not put down. There is
no evidence of that here.

The other point which was urged, that
under section 746 8.8.F,, which is as fol-
lows: ** Provided that no conviction
shall be set aside or any new trial
directed although it appears that some
evidence was improperly admitted or
rejected, or that something not accord-
1ng to law was done at the trial, or some
misdirection given, unless in the opinion
of the court some substantial wrong or
miscarriage was thereby occasioned on
the trial.”

Under the authority of Makin v. At-
torney-Generai of N.S.W,, A.C., 1894,
b7, the court could not bs substituted
for the jury, the angument being -that if
any inadmissable evidence was admitted
its reception vitiated the verdict, it be-
ing a matter of speculation whether the
jury would have convicted in the absence
of the evidence impugned, and to sustain
the conviction in its absence is not to
uphold the verdict of the jury but to
substitute the verdict of the court.

The language of the clanse under the
consideration of the Privy Council was.
¢that the judge by whom a question is
reserved shall state the facts and circum-
stances out of which the question arose,
and - the Supreme Court may affirm,
amend or reverse the judgment, provided

and the deceased said ‘‘I am done for,”’
and he deseribed the shooting and gave
a descriptior e person who had fired
the ehot. ‘Mr. Duff objects that this
evidence was improperly admitted, as
the words, “I am done for,” are of an
ambiguous character and insufficient to
bring his su nent statement into the
category of a dying declaration so as. to
be admissable against the prisoner; and
in this he is possibly: ri%ht. But when
the language spoken to by the doctor on
this occasion is read, it does not fix the
prisoner with shooting, it is a general
description of the occurrence by an. un=
known man. before the scope
and validity of hearsay. evidence was
fully understood and reduced by
repeated decisions to a more re-
stricted and defidite operation would
have bsen admissible and there are
authorities of however doubtful foree to
this effect. I thinkit may be said that
this was hearsay evidence. But it did
not touch the prieoner in any way and
he was subsequently fnll{ described 'to
John Miles, & witness for the crown,
and this evidence'was placed before the
jury by the cross-examination on behalf
of the prisoner. Miles knew the pri-
soner and had seen him on several
revious occasions, and acting on the in-
ormation he received from the de-
ce him at Robson. The
shooting iteelf was witnessed by Mrs.
Malette,who detailed the circamstances.
The statement which the deceased made
to the.doctor on this interview does not
appear important, unless some sub-
stantial wrong or miscarriage of jus-

that no convietion or judgment therein
shall be reversed, arrested, or avoided,
on- any case so stated unless for some
substantial wrong or other miscarriage
of justice,”

The Privy Council points out that evi-
dence improperly admitted might have
chiefly influenced the jury, and the rest
of the evidence which might appear to
the court sufficient to sup the con-
viction might have reasonably been dis-
believed by the jury. :

The very point which impressed the
Privy Council is specially dealt: with by

the code, *‘ No conviction. shall be set
'aside or new trial duecteg' although it
appears that some evidence was' im--
properly admitted or rejected.”” The
court under this section has to deal with.
thesquestion of admission or rejection of
evidence expreésely, and will no doubt
exercise the gravest caution when sach
a matter comes up for consideration. Im
my opinion in the' present. case the evi-
dence was. admissible and the verdict
must stand.

Mr. L. P. Duff for Woods; Mr. E. P.
Davis, Q.C., and Mr. A. G.. Smith,
deputy. atto;ney-geneml, for the crown.

ACCIDENT AT LADNERS LANDING.

A Bale of Hay Falls on the Shonlder of a
Prominent Citizen,-

Mr. J. McLaren of Ladners, writes:
I was badly crippled with a sprained
shoulder, and after consulting my phy-
sician he told me I would not be a.bYe to

7e ; raise my arm for a week at least. I ob-
tice was thereby ‘occasioned. Here we| R.mdz bottle of Magic Liniment at

evidence, Etoth of - the
shooting and a description of the: priss
‘oner, and if the whole of the doctor’s

ed { evidence on this point were eliminated

géther with's weapon | th

5»"

akes iro

ere g
the fnéts he dotailed.” -

1# .Qec od were not
ven: a::odnr on the su

clearand

evidence without ‘it ot‘

@t the O6ctor says ia
tinct; he says the de-¥mini

wcett’s drug store; after three appli-
tions of Magic Liniment the pain en-
tirely left me and I was. back to werk
§ dag afiec the sccidsnh L bhave wed
Keve:

and Magic.

o
by John Cochrane and D, E,/

bsequent g
after the elapse of eight | druggists. Price25.centse. ... » .
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