a trespasser on lot #ix from whenve she got upon the teack,
she was then wrongfully there as allezed in the plaintilf’s
déclaration, and thit the evidence =eemed to establish the
facts set forth in the plea, and to entitle the defendants to a
verdiet.  The jury found, nevertheless, for the plainutly and
£20 damages.

Becher moved for a new teianl on the law and evideuce, and
becanse the verdict wis peryerse,

J. Duggan, shewed cause,

The cases cited are noticed in the judginent,

Romixsoy, C. J., delivered the judgment of the court.

We ave of opinion that we are bound in this case to grant a
new trial without costs, - We can drtw uo distinetion between |
this case and that of Dolrey ». The Outario, Simeoe & Huron
Railway Company in this comt, (31 U. €, R, 600,) which
was decided in accordance with English authurities.

. L
This declaration does not charae the dofendants with causine

the death of the plaintift s mare by any nenlozence or want
of skill in conduc:ing their rilway traw, but rests the rivhty
to recover wholly on the defendants® breach of duiy in not
fencing in their track, in consequence of which the mare got
ou the track and was killed. The duty, it has been deter-
mined, or rather the breach of it, canuot give a vight o re-
cover to the owner of an ammal winch was at the tane tres-
passing on the adjoining lands, the obhigation being to fence
in each case between the milway track and the” adjoining
close. The late case in the Court of Common Pleas m B
land, Wallis et al. v. The Manchiester and Lancashire Railway
(18 Jur. 268.) confirms the former decisions ou this puint,
The defence 18 that the animal Killed was not lawfully where
she was at the time of the accident, but was wrongfully there ;
so that the allegation in that respect in the plainulls declura-
tion was disproved, and that in the plea supported.  And it
follows, that when, as in 1his case, no negligence in the
manuer of using the ruilway truck is charged upon the defend-
ants, the action fails.

Rule absolute, without costs.

Wice vs. Hewsox T AL,

{Reported by C, Rebinson, Esq,, Rarrister-ateLar,)

“Trespass q. ¢, f,—Venlict $5s,—Ceruficate for full coss, applicriton thesefor
beiig made at the tinl when nty be yranted by Judee —=fnare. whether
224k 23Car. 2, . 9=-8 & 9 Will, 3, c. 11, sce. 4, are vintually repealed by 16
¥ic. €. 175, sec. 26. (2)

{Cuannnre, Nov, 1831,

Bravs, J.—The action is trespass to the plaintifi ’s frechold,
and the plea is—Not Guilty.

The jury gave a verdict for £2 5s., and the Judge, before
whom the cause was tried, has centified that the defendant’s
act was wilful and malicious, and that it was a proper case to
be tried in the Superior Count. ‘The certificate, it seems, was
not granted until the plaintiff was albout 1o enter judgment,
though asked for at the trial, The master, in taxing, has
allowed the plaintiff full costs.  The defendant now moves to
revise the taxation on the ground that the plaintill’ was only
entitled to costs on the scale of the Division Court, and that
defendant would have a rizht to set oft the difference of hix
costs between the two Courts, or that all proceedings should
be stayed to give the defendant an opportunity to move to
rescind the Ju?lge’s centificate, becanse he contends that the
Judge should have granted his certificate before the expiration

!

of the first four days of the term atter the tral. (h)  The de=1 goyery

fendant relies upon the cases of Thompson re. Gibson et

LAW JOURNAL,
]

[Januaire,

‘The last point must be decided first, that is, whether it is
proper to stay proceedings to give the defendant an opportunity
to move the Conrt to rescind the Judge’s certificate, because
not granted within proper time.  ‘The case of Thompson vs.
Gibson dues not support the defendant’s argument, because
in this case the plaintiff did apply for the certificate at the
triad, and the Judge delayed until he could consider it,
Neither does the case of Whalley vs. Williamson apply, for
that wis i case where the Judue had rescinded his certificate,
and the question wits whether it had been rescinded in'proper
tune,—C, J, Fixpag said: « The question within what time
a Judge may revoke his centificate i« altogether different from
the question within what time he may grant it.?  The argue
went ased in taver of the defendant®s position, that the certis
fieate should be granted within the tirst four days of the term,
<o that e may be advised whether or not to move for a new
trial, has no foree when it is considered that it is merely the
judeement of the Judge, who tried the cause which is sus-
pended, not the application for the certiticute.  1f the latter
were the ease, there piiccht he more reason in the defendant’s
objection, Lut the plaintifl, having at the trial asked for the
eortificatey, did all he could in the matter 3 and if the defend-
ant is to be guided in his intentions about moving for a new
trial contingent upon the judgment as to costs, he should
ascertain from the Judge whut judgment on that peint he
intewds to give,  If [ entertained any doubt about the right of
the Judgze 1o 10serve the consideration of the question whether
he will centify, though lie take a longer period to determine it
than beyond the first four days of the succeeding term, I
would afford the defendant an opportunity to take the opinion
of the Court.  Reid vs. Garduer, 8 Ex. 651,

Then as to the amount of costs which the plaintiff should
recover, I have as little doubt as upon the other question.
The venlict is over 40s., therefore the case does not come
within the provision of the recent stat, 16 Vie. ch, 175, sect.
26 1 and because it does not come within that provision, and
as 1t is contended the stat, 22 & 23 Car. 2, ch. 9 is not re-
pealed, therefore the plaintill is entitled, it is said, to nomore
costs than damages, the verdict being under 40s, stetling.-
It is not material to the decision of this case to enquire
whether the stat, of Charles is virtually repealed, because,
supposing it is not, then it is equally clear that the stat. 8 &
9, Will. 3, ch. 11, sect. 4, is not repealed. The latter state
cnabled a Judge 1o centify that the trespass was wilful and
malicious, and when he did so the case was taken out of the
operatinn of the stat. of Charles. 1 both of the English sta-
tutes be considered as repealed virtually by our statute, then
the verdiet being over 40s, the plantiff required no other éer-
titicate than to take the case out of the jurisdiction of the
Court and that he has obtained in ‘proper time), and this is
always a matter for the dizeretion of the Judge who tried the
cause. 1t the statute of Charles is 1o be considered as not
repealed. then the statute of William must be treated so also,
and in such ease the plaintitf has the certificate which enti-
tles hum to full costs.” Wooley rs. Whitby, 2 B. & C. 580.

(a) Qi this katter Act, viz. 2 16 Vies ch. 175, sec. 26, the following case, T.T.
18 Vic., is lately reported ~[Eds L. J.]

The cestificate under thic 16th Vie. ch. 175, sec, 26, does not necesearily ene
utle the pluintil 1o full costs, but only 10 such cwsts as might otherwise have
Leen recorered, and thus stutute does not uesfete with the 21t Jac. 3, ¢h. 16

Where, therefore, i an action of stander (no special damage being tnid) the
vendict wae for 16, damages, and the Judge centified, under 16 Vie., that the
gnievance was wilful and malicions, the pluntif was restrained by the 21st
Jac. froin obtaining mwre costs than damages.~Pedder vs. Moore, 1 Rob, Prac.
Rep. 117,

(%) ‘The Fuglish cases shewing the legal construction which has been placéd
y by the Couns there upon the wond “immediately?? (which occurs in

Ay 1 the 16 Vie, ¢ 175, sec. 26, taken from the English Act 3and 4 Vict, ¢. 94, sec,

g}g- &, W. 281; and Whalley vs, Williamson, 5 Bing. N.C. | 2) are fatiy collected in Kinr's Pracricat HixTs, 3 useful work, reviewed by

the Zaw Timesas & ] dsnd wuly | { labour.”—~{Ed, L, J.]



