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Dusoi1's CAsr'.

went in reality upen a different state cf
facts. But a grounid appears in several of
them, as well as in nurnerous other wod-
ern cases, which is in addition to the
several estabiished principies in confiiet
ivith DoprsCase heretofore neoticed,
anid if logicaiiy carried out does, ive think,
dispose of tint decision as authority for
axer.

This is the doctrine cf continuous con-
ditions, inito which c]ess, lsowever viewed,
that in tise case in question will be fournd
strictly te feUl. We assume it as provesi
that thiere is ne distinction betwei2r
waiver and license; that this distinction
was only intreduced te avoid Diooc's
Case, but bcd in reality nio foundation at
cemm11on laie. V/e find thiat eeui as eeriy
as jUaeber v. Foundling HIospital" it -w as
helsi by Lord Eldoîs that a n aiver by ac-
ceptance of rent, cf a breacli cf a con-
dition not te carry on any trade, miust be
Tesýtricted te the trade se perrnitted, ansi
wvas equivalent te I "tit sort cf license
-%vbich it wvould have been prudent te'
give," and couls iont be construed as a
lienrse for any other; t1hes recegnizing at
once that; a license secs in faet ne mnore
than a waiver, andi that sucli a condition
bounsi as te everýythinrg net expressly
-waîeed. The sanie principlo underlios iu
fact ail the decisions restricting a second
subleaso, notwiffhstanding the permission
te irrake a first eue. Suds were De v.
Bias, MIcKildoe v. Darracott, andi ether
cases already commente(! on. 0f course
it is mneant that the obligationi cf the
condition is continmons, but net that the
occupation under the first demise is a
ceutinuing forfeiture.t It is truc that in
sone, cf these cases the condition againist
assiguing bas beon distinguishesi as cap-
able frosa its nature cf eue, breach only.
But such a distinction is Nwithont founda-
tien. If the condition was s (.Ie'y franscd
te bind tho lessee, it mighit ho otherwisýe,
as tise condition withi its covernant is per-
haps unable te mun ivithont the mention
cf assignisj andi on this grouni tie cases
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of Deoyherty v. Matthezvs, ansi others
hereinbefore referresi te, are probably
sound. Buitwhere assicus are mentionied,
tise Condition is necesýsarily continuons,
because it applies in termns te persons welo
eari eiy cernte nder iLs force after eure
authorizesi breauli ; and it preseruts a
stronger case than that of a condition
agaiiist nsderletting, because it extends
expressiy wbere that, and sirnilar con-
ditions apply oily by inféren ce. It is
idie te say that the condition ag ainst
asssgning is entire, for the very question
is, whether it dees net properly corne
trnder sehat is a perfectly establishesi ex-
ception te tisat entirety.

The doctrine has indeesi net been con-
fined te cases ef nnidcrietting(. Sirnilar
duciý,ions have been made in regiard te
conditions againist usiig rmoins iu a par-
ticular maniner ;' keeping i remnises in
repair or inisured ;t keeping up a partie-
nier number of trees on thse estate,+ or
svcy open,§ ami the like. Ind(eesi. in a
sucent case,jH this doctrine was carried se
fer tiat a condition againist Illeaving" a
cisureli nsenbership was held continuons,
ns if tise grantee in that case reseniblesi
thse party iii the baiiad, who " otten took
leave, yet -was loathe te depart," ansi
ronseined is e permanent state of depart-
sng. V/e eau hiardly understand thse
viese cf tire court in this case, andi sisonic
conceive tiat the case rather resemib1es
De v. Ries ani-i De v. Pritchard, aiready
citesi. Ilowever this may be, it is clear
that tise lcw cf continuons conditions
is well establishesi, et tise present day,
anid tisat such a conditioni as tiat ils
Durn9orý'8 Case cernes fairly -within its
purviexe.

XVe concive, therefore, tisat ive have
shoien tisat tise raie in question was nteyer
geooi laie, cf recognizesi anthority, or in
accord ieith modern decisiens :tiat te
oversule it, or, ratlier, te ropudiate its
iîaaginary authority, will net oniy relieve
tise laie cf te dlay cf an incubus, andi isrsng
our systemi of real property into isarnmony
wviti consmon sense ; but will, in se doîng,
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