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There is nothing in the sub-section substi.
tuted bY 49 ViCt. C. 15, s. 12,'for R. S. 0. (<877)
c- 47) S- 136, se 2, which repeals the condition
Precedent ini s. 132, ta the judge's givîng judg.
ment against the grirnishee.

Hdld, also, that, if necessary, the writ of pro-
hibition should go ta cornpel the repayment ta
the garnishee of money paid by him inta the
Division Court.

J. H. .Fergwson, for the garnishee.
No ane contra.

lots of 15 Or 20, Of $3 cach larnb, ta dress not
lesa than ten pounds per quarter-price of
cattie, $i.5o; weighed at Port Arthur."

Nothing was said as ta time of payment.
Hetd (reversing Armour, J.), that the price

was flot p~ayable till completion of whole con-
traIct, and that the refusai of the u.Jeéndant ta
pay for the part delivered did not justify the
plaintiff in refusing ta deliver the remainder.

Per FERGUSON, j,-The contract being
en-ire, and containing no stipulation regarding
the inanncr or rime of payment, the defeedant
was entitled to refuse ta. pay for the part that
had been delivered until the remainder should
be delivered, and the refusai of the plaintiff ta
deliver the remnainder was flot justitled, and
was a brearh of the contract.

l'or BOYD, C.-lf the contract is entire the
price was not payable until al] the deliveries
wvere conipleted; if it is divisible quoad the
cattle and the lanibs, sa as ta be in effect two
contracts, the failure ta pay for thc attle by

one p&rty would flot excuse the other in
flot forwarding the lambs within the timue
limited. XVhen there h'is been partial delivery
and consuniption of that part, afld failure ta
performn the rest of the contract, the seller lias
the riglàt ta sue as upon a quanltum mermil,
anld the purchaser lias his cross-action or
counter-claini for daniages, and such is the
position of affairs in this case.

Wilhers v. A'eyno,?d, Q. B3. & Ad. 882, con-
sidereu and distinguishied.

Ay/esworth, for the appeal.
V. Morrisors, contra.

I>ractice.

Q.B. Divisional Court.] [Mar. 9.

In re j01*NsoN v1. THRiEN.

Prohibiticrn-Di.oision Court jud&mrnt again.rt
garihe-Proo/ Of amolunt due-49 Vidt.
e. 15, S. 12- Mdney j5aid into court.

Hold, reversing the decision of STREET, J., in
Chambers, that the judge of a Division Court
lias no jurisdiction ta give judgunent against a
garnishec without proof of the amoutit owing
by the garnishee ta the judgmnent debtor, ants
for sueh a course Prohibition WMl lie.

[Mar. ta.

WELL3ANS V. CONGER.

Cos/--Ce~',fck fr-A/onfor t/bdl-Nto-
minal d.wzat(ges--Cause for dorivîng suec.
cm/sut oarty of cosis.

Where in an action of libel the plaintiff
obtained a verdict for twet~ny cents dariagcs.

Held, that no certificate or order for full
costs wvas necessary, and that the plaintiff
could be deprived of such casts for good cause
only.

f'ison v Rober/s, i i. P. R. 412, followcd.
The court cannot look bellind or beyond the

finding of the jury as to the right of a party ta
recover a verdict, and therefore the cause hcre
alleged for depriving the plaintiff af costs, viz.,
that hie wvas really nat entitled to recover, as
àoawn by the result of a trial of substantially
the sanie issues before another forum, was not
to be regarded.

Ritc.hie, Q.C., for the plaintift.
W$ H. P. Ctcnent, for the defendant.

C. P. Divisional Court.] [Mar. m0

In re McLEoD v. EmiGE.
5>roM bilion - Diison Court - Married we)-

man -E xaminet/ion and cé,miilal as judg-
mndb'Inosment onjudgment surn-
mons.

A'judgmnent against a married woman by
virtue of the Married Womian's Property Act,
crates no general personal liability, but nmerely
charges hier separate estate ; and the provisions
Of S. 177 of the Division Courts Act, R. S. 0.
(1877), c. 47, ai amnerded by 43 Vict, c. 8,
touching the examination of judgment debtors,
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C. P. Divisional Court.]


