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Proudfiiot, J.] [April 28.
PÎ.Al,-r v. THEF GRAND TRL'N. Ry. C'o. or~

CANADA.

Covertatit for' quiet enjoynient-CovL'nant for titid
-Breach -Damages- Set off of arbU ration
dainages-Differetit cau~ses of action-Mortg'a-
gres -Parties.

On FebrurY 3rd, 1873, the company grazited
ta A. T. P. (througls whom S. P., the original
plaintiff in this action, claîmed) a certain mill
site on the River Maitland, with certain ease.
ments, one of which was the right ta erect a
dam acrose the river, high esiough ta take up
eight feet of the fali of the river, the location
of the dam being defined by the deed, and
covenanted that they had the right ta, convey
and for quiet enjoyment. The conmpany had
previously granted (without reserv'ing any cf
the eaements granted ta A. T. P.) an island
in the river, called IlIsland C.,"' and two
parcels of land, anc or. each bank -5 amediately
opposite ta each other, and adjoin'ing the pro.
perty of thec plaintiff, called respec'tively IlThe
Grant Meadow"l and IlBlock P.," ail three of
which were above the land granted ta A. T. P.,
and subsequently bccame the property of H.
T. A. ln an action by S. P., who died after
action brotught, M. A. P. was made plain-
tiff by order of revivor against the comipanyt
it m'as alleged and proved that a dam could
not be snaintained across the river high' enough
ta taise up eight feet of the faîl of the river
without eubmerging a great part, if tiot the
whole, of"I Island Ci" and penning back water
and ice on IlThse Great Meadow"I and I Block
F," and encroaching upofl the rights of H. T.
A. as riparian proprietor of tise eaid lands.
It was contended on'the part of the defend.
ants that the inortgagees of the property
should be miade parties.

Held, that O. J. A. sec. 17, sub.sec. 5, en-
ables a asortkagor entitled ta the possession
cf land as tu which tire mortgagee has given
no notice of his intention ta take possession,
ta sue, ta prevent, or recover damages in
respect of any trespass or other wrong rela.
tive thereto in hi$ own name only, and that thse
objection for want of parties ought not ta
prevail.

NOTES OF CANADIAN CASESs.

Hetd, aiso, that in an action on a covenant
for quiet enjoymient a plaintiff must show an
interruption, or obstru~ction of the easemnent, in
order ta entitie him. to recover, and that S. P.
not having attenipted tu enjoy his easement
by building a dam in the place and manner
specified, and lissa ititerrupted, he could nlot
succeed on the covenant for quiet enjoyment.

HeId, also, as ta the covenant for titie, that
as the Supreme Court liad decidud in Plait v.
Attrii, îo S. C. R. 425, that the company hart
no right ta grant the easernent to A. T. P.,
that decision was binding bore, although the
conlpany were not parties ta the suit and that
thec covenant was broken as soon as it was
miade, anid tire plaintiff entitled to such dan-
ages as accrued during the life of S. P., and
following The Lempire Gold Mining Co. v. Joncs,
19 C. P. 245, that the damiages would be the
value of the estate that had passed, and that
which tire deed ptirported ta canvey, and the
company cavenanted they had the right ta
canvey. It appeared that during S. P.'s
ownershilp the gavertiment had constructed a
breakwater at thse mouth, of the river, and that
s. P. had been awarded damages Ilan account
of the penning or damining up of the waters
by the constructian of the breakwater, and
forcing theni back ani S. P.'s property," and on
another accc.,unt flot material to this action.

Hiu, that as the sum awarded was a lump
sum. for bath accounts together, and as tire
evidence an the arbitration showed that the
breakwater only affected S. P. ta the extent of
three feet of water, leaving hini a fai of five
feet, the value of which could anly be ascer.
tained by a reference, and as the subjects ai
the arbitration and the action on the covenant
were not the sanie, the cornpany are not en-
titled ta set off the nioney recovered froni the
goverrnent against their liability for damages
for their breach of contract.

Held, aie, that the registration of the pro.
vious canveyances, even if that wvas notice,
xvas no bar tu a recovery on the covenant.
The plaintiff, therefore, was held entitled to
damiages for breach of the covenant for title,
and a reference was directed.
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