
celled and surrendered by a written request from the assured
to cancel, sent by mail before, but not received by the defen-
dants until after, the lire.

The facts are fully stated in the former report of the
case, and it is, therefore, unncessary to repeat therm here.

An argument addressed to us by the learned counsel for
the defendants, apparently for the firet time, or at ail events
not referred to in the judgment as reported, was that the
plaintiffs had, in addition to the statutory riglit of surrender
and cancellation, a similar common law right, and that if theyv
had not well execuited their statutory right they lad at leakist
executed the alleged common law right, by exeduting .1nd
mailing the written suttirender and cancellation on 3Oth Mavv.
But granting the common law right to disclaim, and renounce
at an,; time a beneft which is unaccompanied by any corre-
Sponding buirden or duity, it seems a complete anwrto say«
thiat as a mnatter of' fact there'o i8 no0 evidence upon whichi to
found suchl an arguiment. There was no absolute cancella-
tien and iirrenider on :30th May. What was donc on that day
was at most conditional, or, in other words, preparatory to a
desired cancellation to take place on 5th June. The indorse-
ment nust be read with the, letter which aopnidit, in

whlichl the plaintiffs say, " We.desire to cancel as of June 5th."
Tit would, it appears to mie, hae a whiolly unwarrantable

liberty' to take bothi with the documiients, and thu plain inten-
tion. te rend thie indorsemient itself as amiounting to an im-
iediate cancedlation as of 3Uoth -Ma 'y. It is quite apparent that

the plaintiffs intended to continuie to be insured under the
poli(,y until 5)tl June, and equally apparent that fromn that
date they iutendled to dlaimi a refund of the uncarned pre-

iumli, a right whieh conld not have bewen claimied exuept
under the, statute.

And this was the view of thie defeudants themselves whenl
framing their statemient of defenee, that is, that the plaintifs-
w-ere proeeeding ini what they did undor the statuitorY condli-
tions, and net in the assertion of any commnon Iaw righit.

The real question miust, therefore', 1 thiink, c-ontirne te be,
did what took place ainouint te a statuter 'y surrender and eau-
ellàitioni at the i1mtance of the inueSe as to puit an1 end
to the pelicy before the fire ?-a quiestion which has been an-
swered, 1 thiuk properly, in the negative, 1by the learned
Judge nt the trial, in a careful and well reasonied judgixnent,

w in nu ,my opinion, leaves very littie to be use,,fuilly« said.
This case is net, inin y opinion, te be dlistinguished f romi

tlic case of Crown P'oint hron Co. Y. Aetna Insuranee Co., 12 -
N. Y. St., aL unaninmous judgint of the State Court of \p-
poals, reverving the t-onsideredl judfgmneut of the State Su-


