
Reasonable and Probable Cause.

bringing him ta coùrt-marti-il, although such superioir was cognizant of
circumutances which justified such disobedience. (c)

Obviously, however, it is wholly impossible tel reconcile this latter theory
with the doctrine that the reasonable belief of the tmoý,ing party in the
crîminal or civil liabi y ofteparty -roceeded- against is the touchstone
by which the existence of probable cause must be tegted. If the former
knows, or is affected with constructive notice, of the fact that the latter
has a perfect deferice which wiil prevent the enforcement of liability to.
which hoe might otherwise be subject, it is impossible to assert with any-
show of reason that it is justifiable te drag him into court, so as to go through
the idle formality of exculpating himself. The separation of the facts
which prima facie constitute an offence or furnish a good cause of action
fromt the facts which render it impossible to convict or recover damages le.
a mere scholastic subtlety which is quite out cf place in this connection.

(,g Ru/et we>c the issue ftrespnted is whel/ter the acts (/arged
as c/oflC ainount ini Iaw to the crimie c/targd-There le a clear dis-

tinction between the defendant's belief that the acte upoti which

he based his charge wvere done by the plaintiff and his belief that

those acts really constituted the specific crime for whici lie seeks

to have the plaintiff tried. In the former case his belief rnay or

niay not be warrantable, as we have alrceady seen, In the latter

case his liability is deterinined by the principle, Ignoratitia iuris

nemminer excusat. The rule le weII settied, thierefore, that a Want

(if probable cause is conclusively established by preef that the

1 lairtiff. ho% .-ier culpable lu othcr respects lie tnay have been, liad

doue nothing whichi would render hini legally amnetable te the

process employed agaînst hirn by the defendant (a)

fil/h,~q, v. Su/bti I 7y86t 1 T, IC 493- " diltht,' said El'rte B. (P- 507),
il-; çetivering tilt opinion of the Court tif ExvIielquer, 'lwiheilir, if a Inat wvere tu
indict otie tor murder, who liad voniimitted lic miide under cienî,ane ithin
the~ k:îowiedge of the prosecutor whivIi made il jus~tifiableŽ, it coutd hie %ald that
thre was ln probablt .:e for preferring thai indictneîtt [il the Court tf
Exehleqiier Cliainher, Lord-s %tatièfltId and Lougiiborotigh agreed witli the- 'cwer
eOýurt ou thiti parlicutar point, though the judg-.nnti was ov-'rrted as a whole.
That tilt: toving part * is fot hounitd to) inveqligate Ille triat of ait% excuse whiehi
tihe guilty party mnny offer was Itio laid dowii imn I wu v. IÏ,t 'iélli)k t I8

1Motntr. .LR. SC buhît illre file excu'rc actualtv offered wa% . a Iehood.

(ri) F0vrfffr v. 1lrbif7Z6 -,rr, ilc> :Méé1 v. /Ieap t:S ' 6t ; W- R- 23
.1ficheil V. 117llime (184, l1 1- . %%' -'.: Abelv. L1911? j.Mb8ý L-lru N,ýB.
J40: lltl;#Iici V. .W»eoin <18i7> J Hl. & N. boo): Reni,'r V ilhiûF D. 1880
,i l. r'. -7 Séi'rr v. Sa.tii» ze> 8 No, v. 7a8. lit in action for fate

an.ý o : ellirge el' " uilawfuil ttudiciur injury to the desdant's propcrty
(R.,C, ch, SM, MeV'. Si». by .awing ORfileh eld4 of some old and rotteil logl
ill4el il Illse cillitruetionl of 'a building %ichl tilt, plintiff wa% attowod to occuipv,
lle ravi thlat ltijc.a wore actualtyvinu dtite, nul conlititute il viiiid defeî:ee, if il 1s

Nlieýwvi that ilit-y werte of lio apprreiable VAlue. A fiidîg oif fie ui~ht tlle
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