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under sucli circumelences, ougbt to be considered
by the jury as heing made under the impression
of ber approacbing dissolution, when the case
ahowed, by thse most positive proof, se had no
impressions upon the bubject.

Having ne sucb impression, hou' could lier
eont4cii.nce have been touched ?

The prisoner was convicted tnd exeruted, thus
adding one more to tbe judici "al murders whicli
blacken the page of bisiory.

And tbis is the leading case in support of the
êxc*ptîon.

To tolerate tbis exceptional rule, the declarent
ought to be, et tbe time of makiog the declare.tions, under the impression of elmost immediete
dissolution, and witbout any hope of recovery.

When that lias departed-wlien h. is conscious
fie is, in e moment, to be among the dead, end
his soul te take its fligbt froti the body, thus cir-
cumstanced, it might be salid, bip declarations,
flederËte?-idiflgly made, were of equal force with
bis testimony ilelivered in a court of justice; and
eetitled to be received, and justly. were it flot
for the fact, the eccused was Dot present, and
liad no opportunity to cross-examine bum.

The bed of deith affords no opportunity for
this; ted the accusd mey become the victim, of
etetements, whicb, by reason of the fading con-
dition of tise body, in which the mind must in
in some degree participate, of bit 'Who makes
tliem, deprivine them, oft ibt clearneas, distinct-
ness and correcteess whicb sbould chaTacterize
thete, and, destitute of wbicb, buman life should
aoEtt be sacrificed by them.

Iu looking iute the bocks, we find thet sucli
decinrations are resiricted te cases of homicide,
flot those reauhting froin accident or miachance,
but felonicus homcide.

The cases, iii Eeglaed, in whicli they were re-
ceived, sud flot ira cases of felony, were the case
cited by appelîse, ina 3 Burrows 1244, Wrigit,lessor of Clymer, 'v. Litille. The declarations ad,
ruitied ina that case were the confessions of the
forger himself. made on bis denth-bed, and Lord
MaInsfield saaid lie sbould admit theni as evidence,
but thax ne general rule could b. drewu fa cm it.

The sente wae the case of Aviétoîs v. Lord
Kinnaird, 6 East, 095. These twe cases, the
learued author (Phillips on Evidence) thinks,
W eeoneud Wby he, ed fe ot v.pprtden,
1 eesn oanld Wby 6 c5ase oe &ebt v. Drtden
by the deliberatejudgmeet cf any court; but thet
the disposition cf courts uts rather te restriot
the admissibility cf dying declarations, even -in
Criminel cases.

The true foundation of tbe ruie, that they were
admissible in cases cf felonicus homicide, uas
Ipolicy and necessity, siece thet crime is usuaîîy
Committed- in secret ;and it cennot be alloued te
s uch an offender te commit the crime, and, by
tbe same act, stili forever the tengue cf the onlykperson in the uorld which could speek bis crime.

That tbey are net admitted in civil cases, is
beld by most courts in this couutry and in Eng-
land.

The eraly case te the contrary, is the oe re-
ferred te by appelles, as decided in N. Catrolina,

TIso v. Shaw, 2 N. Car. Law RL. 102.
ThsVas a case for seduction, brouglit by the

father, ted he uts permitted te give in evidence
the dying declarations cf bis daughter, that the
'deedant uts ber seducer.

the leeding case in this country ageainst tbie
admnissibiîity, in ciiril cases. is Wilsoiv. Bowen,
15 Johns. 286, opinion cf the court by Thomson,
Ch. J., referting te the case of Jack8on v. Kniffen,
% lb. 85, opinion of Livingston, J. The @am&
rule Vas beld in Gray v Goodrich, 7 ib. 95, ubich
appelle. bas zited, were lb is said the lau require
the sanction cf an oaili te ail paroI testimolly.

it flever gives credit te the bae assertion cf'
eny ODe bowever biga bis rarak or pure bis nierais.

Tlie cases cf pedipryee, prescription or customi,
are exceptions te tbis rule 'Whet a deceased
person bas been beard te say, except tapon oath,
or in extremis wben h. came te a violent end,
neyer bas been considered as conipetent evidence.

This clealy. bas ne reference te a civil case
but te e criminel prosecution for a felonieus hem-
cide. See aise A'ent v Woltosa, 7 Wend. 256.

We think it may b. safely said. thet the raIe
et Present prevRiling lu tItis country end i Eng-
land OD Ibis suhject is, that in ne case, seve thet
of a Public prosecution for afelonious homicide,
cen dying decleretiens cf the party killed be re-
ceived in evidence, and te this extent, and ne
further are us inclined te go.

In civil cases they itre Dtot admissible. To ad-
mait the dyieg declerations in this case was erer,
and fer thet errer'he judgment must be reversed
and tbe ceuse remauded.

'UNITED STATES9 SUPREME COURT.

DuDRANT v. Essxx ComPAxy.
A de4ree dismissing a bill in an equity suit in the Circuit

Court of the United States, which is absolute in its ternis,
ulnleas muadt upou sone ground which dots flot go to the~
menits, is a final determnation of the controversy, and
cOnstitutes a bar 'to any furtiier litigation cf the sanie
subject between the saine parties.

W)elre Words cf qualification, guehi as 1'without prejuidice,"
or other terns iuidi,'ating the riglt or privilege to take
further legal proceedtigs on the subject, do not accoma-
paaay tiae decree, it is presu'ued te tas rendered on the
nenits.

Wllerc 'thejuidges of the Supreme Court cf Uic lUnitcd States.
are tqulaiiy dividedl iu oiion up<in thc questions of lase
or fact iivolvetl in a case beforc, the court on arpeal or
writ (if error, the jaadigiatmt of aflirinance, which is the

jiidgirieiit reudered iin sur-i e casie, ki as '-onchîtsive and
bimading, ina every respect, u n Qe h parties, as if reuidered
UP>lI he conctrrrrnce of ai Ithejudges upon every ques-
tioli invoived in the case.

Appeel froni the Circuit Court for the District
of Massachusetts.

The Constitution vests appellate jurisdiction
in the Supreme Court under such reguietions as
Cengrees shahi make ; and Congres, by the nct
of Mardi 3, 1803, euthorizing eppeels, provides
that "the said Supreme Court shaîl be, and
hereby is, euthorized end required te receive,
bear, and determine sucb appeels."1

With these provisions iu force, Durant fiied a
bll in October, 1847, tageinat the Essex Cpmpany,
seeking te hold it hiable for certain real estate.
The bill Vas finally "''dismissed." An eppesl
waâ taken te tlils ceurt, uhere. nfter làparing the
case, tbejudges were equally divided lu opinioni;
and, in cenformity with the prectice cf tbe court
iu such casea it ordered that the decree cf the
court "be effirmed, with ceos,"

The cempla;neut. cenceiving thet as the judg.
ment lu this court uts by a bench equailly divi-
ded, there hed beee ne 'decision cf bis case by
the Court cf lest rescrt, 5used another bil-rIme
bill le the court below-fer the seme relief in the
same Matter as he had filed thse one betore.
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