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the fire, there wua no contract. Can a mere
agent, as it were, revive that contract by pre-
tending to waive, after the fire, the necessity
of the performance of something required to
be done before the fire in 'order to preserve
the contract itself intact?'

déBut I feel satisfied that there ie no evi-
dence whatever of waiver in the present case.
The only evidence on this point ie that the
agent wrote a letter after receiving plaintiff 's
statements of lose, complaining of their in-
sufficiency and declining to submit themn to
the board, and this has been interpreted to
be a waiver, a position, in my opinion, wholly
untenable in Iaw."I 2

The Queen's Bench (Court of Appeal)
adopted, substantially, Judge Day's views,
and, as before stated, granted a new trial.

ý 293. Payment of premium.
In a case before the Cour Impériale at Bor-

deaux, l6th June, 1864, Bec v. Comp. 1'La
France," the prime was portable, yet the com-
pany hiad the habit of eeeking it. It was
held: 1. The exeution given to the policy
thus made the premium quérable from port-
able. (This seeme acquiesced in.) 2. Tbough
the policy stipulated that the company's
eeeking premiumis in arrear, and having
been i the habit of eeeking them at the
domicile of assured, should not be held re-
flunciation to the déchéance accomplished in
favor of the assurer (owing to the assured
n6t having paid promptly hie premium.
P. 412 Jour. du Palais of 1864. (This second
holding bad, semble.)

An insurance for ten years, prime to be
paid in advance yearly at, the office, at the
lateet 'within fifteen days after due yearly,
without necessity to demand (by company),
and stipulation that the company taking at

1Was this so here? Semble no. I have eaid before that
I do pot think duty was upon the insured abeolutely
togivenotice of subsequent insu ianoe before the fire;
for turne wae not mentioned for the notice.

2 Act or oonduct of the ineurance company to be a
waiver must be such as to warrant the ineured that the
company do not mean to, insist upon a forfeiture.
The insured must be misled for waiver to be seen:
Phoenie hIm. Co. v. Stepheneon (Kentucky), ' where
"the insurance coinpany, upon a dlaim and patrticu-
"lare, writee that the dlaim ie no t properly made,
and that dlaim muet ba in aooordanoe with policy,
to which ineured ie roferred."

domicile of assured late eny former pre-
miums, should not be opposed as a renun-
ciation to policy clause. The company had
taken without any regard to exact delays
the premiums of former years at the domi-
cile of assured. This was held, to be deroga-
tion virtuelle to the policy clause. The prime
was so made quérable.'

In Dill's case the president and the secre-
tary of the company were held authorized to
waive condition, fixing a term of fourteen
days for furnishing particulars.

In the McGillivray case2 the insurance
company struggled to get their agent held'
not entitled to waive condition as to prepay-
ment of premium. The majority of the
Court in Canada were against the company,
but the Privy Council, semble, were in favor
of the company. Seo its judgment in ap-
peal. Yet Lord Eldon'e principle is againet
the decision of the Privy Council.

iDalloz says (2nd part, p. 166 -1b.) that if it
be stipulated that mise en demeure to psy it
shaîl not be requisite, and that if it be in ar-
rear the policy shaîl be in suspense ; if a fire
happen, the premium being past due, the
insurer will be free. Citing TouIl., tonm. vi,
p. 650.

In French jurisprudence it has often been
held that the mode of execution given to
policies by the companies can import renun-
ciation by thesle to dé.chéances etipulated
againet the aseured. 2nà Dalloz, p. 153,
vol. of 1855. The clause that in default
to pay the premium punctually the insur-
ance shaîl be ipso facto vacated, is abro-
gated de fait if it be established that the in-
surance company during several yeare bas
accorded facilities to the insured to pay the
premiums and has asked payment of pre-
miums in arrear.3 Ib. 2nd part Dalloz, p. 153

Premium to be paid in advance and ceuh.
Insurance for several years being made, the
premium. etipulated to, be paid within the
eight first days of the year; this tume puet,
there is no insuranoe, uniss the insurer re-

110 June, 1863, Cour. de Casen., vol. of 1863 ; Journal
du Palaie.

2 9 L. C. Rep. 488.
3 But if the aot of incorporation order otberwie.?

25 Barb. R., vol. of 1856, p. 5, aime.
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