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bry education; An inde >
; Better development of

s .o means
munication; and ension
ve rights. ’ s e

ORONTO TOPICS.

pn Army Troubles Inereasing
ges Preferred Againsta
Commissioner,

ment Likely to Adopt a Poliey:
of Free Canals —High- v
way Robbery.

(Special to the CoroNisT,)
0, Aug. 26.—There was an im.
thering of Salvationists, last night,

ditorium, to hear the statement of

I Philpot, who is heading the re.
inst Commander Booth and his
nagement. Mr. Philpot made a
the charges against hiniself, and.
ence appeared thoroughly nﬁn’ﬂed,
ed & unanimous resolution of en..
p of him and condemnation ‘of Mr,
g0 another pledging themselves to
Mr. Philpot. The Brigadier then
ous charges against Commissioner -
fIir. Booth’s predecessor, of extrava-
nd of selling army property, of
b Account wigs kept.
ail’s Montreal correspondent mys
prmed by T prominent C L
0 is in close relations with ¢
of the Dominion Cabinet, that t::
pent will probably . adopt a pelicy
ppals before next session of Parlia-
e adds that color is given to this
At by a significant article in yester-
ette which advocates the freeing:
nals. & £
merican Rattan Company’s build-
damaged by fire this mozning., The
timated at $40,000 ; insured.
es McClelland, contractor, an old
» was waylsid by a young highway-

Pree and

s
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" A CAUSE CELEBRE.

Judgment in the Latest Phase of the

Fmous(}ase,nm:ys._
Cameron. -

Five Million Dollars of Gold

Which the Horsefly Mine
" Never Yielded.

A Onee Shrewd Buginess Man Mentally

Aﬁ'ecte(} as the Result of
* an Aceident. ;

Jedgment by Hon. H, P. P, Crease.)
HARPER VS. CAMERON.

nees, and his whole business ; all about this
great here in Victoria. I couldn’t
say how often this has been going on since
be wes hurt, but I bave bewtd him
| many times. - Y
~As to drink? Before the
drank bat vorau little. I have
take a drink, but very seldom
accident; after he used to drink a

accident he -was quite re-

and crack different sorts of jokes from what
hé used to, alt r. Before he gov

you would hardly ever hear him swear, and
ulfterwards I have frequently heard him use
blackguard langaage. I: . him
joke in many ways since; not at all the
same as he did before. - He would crack

The proceedings in this remarkable case iqke- often ubout the women with the boys.
have originated under somewhat - singular | I never heard him do that before he was

circumstances.

Two out of three brothers from the South-
orn States, in the early days of British Col-
umbia, in somewhere about 1858, came over |

to try their fortunes in the new colony.

Their principal occupation was raising

and selling stock—cattle, shéep, and b
and milling.

There operations were chiefly conducted

in the upper country, the Muaiuland of B.C.
—in fucrnishing the verious gold mini

camps, that were springing np al
Fraser river, with food an

kinds. 3

There transactions were most extensive,
terprise, in-
soon achieved
the reputation of being & very successful and

and conducted with 80 much ex:
tegriy and'skill, that

wealcy firm.

Their possessions extended over all the
inhabited portions of the country, and con-
sisted of large tracts of land, ranches, and
bands of eatule, and cattle ranges at Kam-
loops, Clinton, Quesnsile, Chilcoten, and
several other districts—together with a
steam flour mill as Clinton—and for ‘& long | ;

" | him off and on since I left his employ, but

time everything went well with them.
Bye and bye, however, the senior partner.
Mr.” Jerome Harper, & msn of great

: the|
supplies ‘of all

bllli:

hurt. F

Q. How was he as regards capacity for

business, the desite to do business after-

wards? #
A. After his accident he had a wonderful

desire to do business; he seemed to be ‘“‘right

Dess. e
Q. Did you ever fry to prevent him going.
into any kind of business after he was hurt?
A. After he was hurt he didu’s ‘‘coun-

sel” me any hardly. He would go right
L-.lqng then, and do things all himself, and
‘wouldn’s- *‘connsel me” then. Before he.
was hurt he used to ‘‘ceunsel me,” and tell
me if he wanted a: piece of work done; he
would speak about it and  tell we how he
wanted it done, and the chance is that I
saw that he was not going at the werk
right, and I would tell him ‘my idea of it,
and he would tell me then, *‘That is a mat-
ter you know more about than I do; go
right :lung and use your own good . judg-
ment.

After he wouldn’s “‘counsel me” at all ;
wouldn’t ask me for any advice. - I left his
employ in the fall of 1885. I don’t know
if lpuw him ‘in 1886 or 1887. I have seen

don’t remember where I have seen him ;
don’t remember the dates. I had business

o

'more; I have seen him take a good deal. | ken!

his language; he would use foul language, :

on’ bgnineu. and wanted to do lots of basi-|

 again—but he wasvery feeble.

St

ess

Aty

business, and had to buy most of his stock..

These relations continued right along until | in
i iy o

the 'time  his contract was
little over two years ago (1890.)

Before the accident, he was always
looked to through the ‘country as British
Columbia’s cleverest at t.h\‘ business,
He exhibited it in aye. * In trad-
ing, buying, selling'and handling stock,
and in all sorts of business in that country.
He farnished the mining camps in Cariboo
with supplies, and also all kinds of business
in the supply line.

time; the remainder of that fall he was able
to get arouud after he went.up country

After he came up conotry agsin I
never had-any more to do with him person-
ally as to business matters. i

ft. was let more in my charge even
than before to drive the cattle to fetch
them to Mr. Goodacre.

But for money I had to go to Mr.
Rithet. He was Mr. Harper’s business man-
ager, For a long time I used to go to him
for anything I wanted, and Mr. Goodscre
would give it to me through Mr. Rithet's
instructions. i

With Mr. Harper, I had at that period
never anything to say or do—he stayei up
above then. He never interfered with the
business, because he didn't consider he was
capable, and didn’t consider he could do any-
thing in the way of busiiess, apd: didn't in-
terfere. e ‘

Q. Why? A. Because he was incapable.
He was huyg

Then oume bis accident.” After & long | thersof,

e v el ok sl S

of the succession of Chamber applicatione
however imperfectly presented, to se&
prozeedings. set  aside ;
covered after the judgment, but now plead
nature of the contract en
founded, and the mer
the now defendant sought
. It is also overbor
evidence as sho
insanity. "23 in
the evidence of the medical mép b
portance, I subjoin (as an a
Dr. Davie and of the other medic:1 men
which will well repay pe
an excellent aumgle of how a clever, search:
ing examination, by couosel on both sides,
to bring out and distin,
most effectively. conducted.
moment to pay tribnte to- the
simple langusge in which Dr. Da;
jury could thereby readily grasp,
the medical tecbn{oslmu‘ 1 yw :lf.

plainness of lang:

and calls for special recognition.

mtm

eory
%o the admitted fact

the
{ but
is destroyed in the pre-existing fact, dis-

ed, proved and found, of the frandulent
en which it was

’zm with i:.rl\iah
e by the welght of the
shown in the free extracts’|and

s
_of this .

mép becomes of
impor ix to
this judgment) copious extracts from that of

in extenso, as

ish the different
kinds, degrees and stages of insanity can be

As I rise from its perusal, I digress for a
lain and
hi planati f bs! wt;w
is explanations of a very abst subjecs,
the fail meaning of ‘which th:n?ndgo ‘and
- from
similar
cases, so frequently obscure the sense, a
guage, indeed, which was

carefully observed by all the other medical
men who were called into the witness box,

ness capacity and character, became ill, and

with him here in 1888, I think.

I met him

conside e could do Dbusiness.

such a way that it was 2:!
e

ent to give in greater detail

It is im ble in $he com of a judg-
hicas Sghes s NI than § am

broken in health n
these men also $noe more, when legally
summoned to do 0, rullied around him to
, | teil the world of the real canse of his- mis-
fortunes.

The medical evidence is still more con-
clusive .on/ the permanently destructive
- | effects of the injury on the puaintiff's body,

| conduet and miud; ad’ it is too long to em-
body in a judgment, I huve for convenience
extracted 1t as an appendix for reference as
part of my judgment.

Such men as Davie, Helmcken, McLean,

Hanington, the only ones who treated
bhim essionally, all expérts in mental
€ ders, or rather diseases of the brain and
their effects, with just so much difference as
adds & to their testimony, proneunced
him absolutely insane; and though subse-
) | quently presenting the appearance of a cer-

tain degrec of physical and mental improve-
- | ment, he still exhibited to the eye the fact
s | that reason had not yet resumed her throne,

and probably never would regain her sway,

at least 80 as to enable him todo business to
retrieve his ‘shattered fortunes—or even to
make out an ordinary living.

One had but to watch his demeanor and
lack-lustre eye in Court at points closely
touching himself, to see that there was
something wanting above, although there
was nothiog external to indicate exactly
what it was. ~

“The injurﬂ-oommencing with absolute in-
sanity, has left the plaintiff-even now weak
of intellect and feeble of body. Whether
the remains of a disease acquired from in-
dulgence in venery still latent in the sys-
tem, or a "still mere insiduous hereditary

low | to show that Cumieron,

| mere casual !
: | trusted the expenditure of all the money

ondary evidence qml:h be

salary  which Harpe
L r which r
jwas - to . the 'sole manage-
(ment  of tll’:?’m works ne-
cessary . the  ex

operations contemplated.. To him
acquaintance, was to. be en-
required to out the work of the
mine, with :;ry private Adnni;?e which

; | might accompany ‘sugh & position, all of

which Harper was to provide. - H7

* Phis outlay the evidence placed at
$40,000 for the d:)e& wn alone, and at
leust another $40, ‘Yo keep it up.” In
all, $80,000.- J

All this vast sum Harper, who was din-
ning into every stranger’s ear (and confeas-
edly that of Cameron himself), the pitiful
story of his mort and  insolvency, was
to raise bimself, an e . i

The profits were 4 nubibus. They did
not even form the subject of a promoter’s
estimate, except, if that be one, that Har-
rer. who pi imed thut he expected that
Yoo ooty o o ik Ddghsalog bar

orsefly, was to * £
ter than Hosefly.” .

So, considering all these things, and,after
hearing the evidence, it is probable no rea-
hsonablé man would differ wuoch from the
gonclncionls of Cl;;rihno, ’:ho. when asked

y counsel as to Harper himself, “supposin
on the top of all thut. be (Harper) p-lmuld
have bought Cameron’s half interest in this
lease for $50,000, what would: you have
thought of 1t ?” replied in language more
fo}co‘i;ble than polite, ‘I would thinkhe was
a S

Neither is it probable that any reasonable
man, after hearing the evidence as to Cam-
eron’s share in the $50,000 transaction,
would dissent from the unanimous
verdict of the jury,  after eleven
days’ patient’ trial, when they found
<9 not " fasr and Dbona fide
and without any consideration for it,” (i
other words a fraud): ‘‘Inat the act of
Harper was withouo deliberation ; that it
was done without independent advice,” (of

| defect of plerdings, and not on the

to which matters of redord

HARPER VS, CAMERON,
We see that a judgmen {
merita,
Baker v. Booth; 2 O. 8. 407, is no
another action. ¢

same effect, He gives as the
derived from s consideration of mn ¢
‘anthorities which he refers t» on the sub

vhat an adverse judgment—in order to . dis-
charge the obligation by estopping the
Krintiﬁ from redsserting his olaim, must

! tnutt v. Fraser, 6 Baxter 217, we
find to the effect: That, if the decimon
was rendered upon a mere motion, or mon
pp of . the plaintiff, the parties are
ut hiberty to raise the main - issue agsin in
any. form they may choose.

Leampen v. Kedgewin, I. Mod. 207 (an
old case), is an authority that a jndflnn,t
to work an estoppel against another htiga-
tion upon the same cause must have been
on the merits. In that case where judg-
I;::b was given against the plaintiff on
wnt wag not allowed to plead this judgment
to a.gecond action fof tll’le same Luo, al-
though the entry of the record (by some
mistake or design) was nikil capiat instead
of * eat sine die.” ; :

In giving judgment, Chief Justice Sir
Fraocis North, decided. There can be no
question, but that,if a man mistate his de-

g | claration, and the defendant demwur, the

plaintiff may set it right in a second action.

Anson on Contracts, p%k.b»& :
conclusion

ve proceeded upon the merits of his case. -
Inshel P

i 7 R
estoppel, which may usefally find s placshere.

jeot that—it is important to bear in mind o

of his declaration, the defend-

1N

Wé must take notice of the defendqt’l"
nlea, for upon the maiter as that falls out to

be good or otherwise, the second action will

be maintainable or not. The other Judges
Atkins, Wyndham, and Elli+, as the oldjuote
has it, agreed with him i omnibus.

Lord Romilly’s view of res judicata also
implied the nedessity of an actual trial to
constitute an estoppel by record. [Res judi-
cata, by its very words, he bhas told us,
meant a matter upon which the court had
exercised its judicial mind, and, having
come to the conclusion that one was righs,
.And' having pronounced a degision accerd-
ingly.

:"P"’) ;

taint of ‘blood, to which the medical evi- This' was the opinion of the House of
dence - distinetly pointed, mey have com-
bined (as Dr. Hanington testified they did)
to accentuate the eftects of the accident and
aid in producing snd giving permanence to
the ill result, cannot now: be clearly known.
Bat whatever the. predisposing causes, the
result is ever the same; Thaddeus Harper
is, and has been since that fatal 1st of July
—non nentis. -

\ The meaical evidence for the defence, Dr.
Hasell and the late Dr. Matthews, both
physicians of high creditmnd skill in their
profession, who were there express'y on be-

at last insane, and went down to California
for his health. ‘There he died in 1872 or
1873, leaviug, by his will—compiled when
 his reason was sound—thebulkéfhisrealand
personal . estate to his. brotber Thaddeus,
the present plaintiff; who thus me
paramount owner and manager .of all the
property real and personal of the firm.
Thaddeus continued to carry on all thi

bere in Victoria ; he would come down to
the Oriental any time I would be .in ‘town.
Q How would be carry on his conversa-
tion when you would meet him here in

A. Ob, sometimes he would talk along
pretty well, of course very much different
to what he used to. Sometimes [ have met
d 3 y him when he woulda’t be much *“‘off,” and
operations for years, with a fair amount of | then there woylld be other times when he
success. ey would be *‘aay off ” -

Alexander McEwen, who had been inti- |- Q'dWh“ wozld he talk about when he
mate with all his, affairs, and had been a | would be away off ?
principal agent in his employ for along| A. Often about

re, wno demanded his money.. ‘He
and was shot, the bullet entering
p and lodging in his back. His con-
critical. The robber escaped.

ECEIVE THE GENERAL.

conldn’t remember anything. And if you
told him anything to-day, he would forget
it before to-morrow, and _he would see yon
to-dey, and come along to-morrow and see
you, and if he knew you perfectly well, he
would call yon by some other man’s name.
If he asked a ‘dozen gnestions to-day, he
would come along to-morrow and ask the
same things -over again,'and I would ex-
plain it to ~ him again, and I would prob-
ably have to do it in the same way forty
times—so if we placed any reliance on him,
we could not have had anything done.

 venturing to do the particulars of the almost
total change wrought in the physical and
mental condition and the habitual conduct
of Thaddeus Harper after this untoward ac-
cident. A

From the 1st July, 1884 to 1891, indeed
down to the present day, it made him more
or less of unsound mind, always unable, in
the opinion both of his business and medical
intimates, to 'tranract satisfactorily any
business of ordinary importance, most cer-
tainly not such business as furms the subject
of the present action.

any golicitor of his own) *“and that Harper | Lords, and 1s in accordance with the
himself, at the period of the contract, was [-weight of reasoning on the subject at the
of unsound mind, and that Cameron was | present day.

aware of Hurper’s insanity at the time of | Nottawasaga vs. Hamilton Railway Co.,~
giving the notes.” i Ont., App. 16, p. 52. ‘Hagarty, C. J., Ont.,

Combining these several findings into|in delivering judgment as to judsie

one, we have the jury declaring as their | cited with approval Concha vSaConchs. II
verdict, that the $50,000 note transaction | App. Ca. *‘That case,” he says, “‘gives
was neither more nor less than a deliberate | a clear exposition of the law us to res judi-
fraud on the part of the defendant, prac: | cata as applied to that case.” It is no, bus’
tised upon & man whom he knewto beof | if it were necessary for the decision and
unsound wind. So much for the facts. _| judgment in a former suit _to determine the

——

of the Volunteer 'Artillery
Corps Will Tender Him ;
a Banquet.

T It is when we come to the law, as appli-
business. ~Business he

11 Also be Dined by the “C™
pttery Officers—Other Re-
ception Arrangements.

eeting of the - officers of the local
corps was held yesterday after--
the purpose of considering steps o
p to receive Major-General Herbert,
nder-in-Chief of the forces in Can-
d Hon. McKenzie Bowell; Minister
» when these gentlemen ‘with their
ne here next week, i
was & general all-round discussion
he chape the ntertainment should”
hd it was finally decided that if.suit-
angements could be made, a bangues-
pe tendered the visitors. A commit-
appointed to take the matter in
nd they will report at a future
of the officers as to what their de-

dition to the reception to be given
volunteer officers, it is also under-
hat the Major-General and the Min-
Militia will be given a formal din--
‘C” Battery barracks, while vhey
obably be éntertained as well on:
H.M.S. Warspite. .
e was another parade of the members
different batteries at the Market
t night, the attendance being fair.
bn were put through a number of
bn evolutions and are now in good
or the inspection by the Commander--
f, which will take place within a few
ter his arrival. All the armsand ac-
ents hdéve been cleaned up and are-
llent condition. The officers in com-
upef bher}? will be a full turnout of
s for the imspection. At present
every reason 5) believe the “‘boys’”
guit themselves creditably.
being the first visit Major-Gieneral
has paid to the coast, his trip will
pst interesting one, and with 1E9 ar-
ents now proposed properly carried
they are sure to be, he will have
0 remember it with pleasure.

oca uisoning
Mary E. O’Fallon, a very intelligentlady
, Ohio, was poisoned while assisting
= physicians at an autopsy
b6 years ago, and soon
terrible mlcers broke
out on her head, arms,
tongue and throat. Her
hair all came out. Her
husband spenthundreds
of dollars without any
benefit. She weighed
but 78 pounds, and saw
no prospect of help.
E.O’FaHon. At 1a¢t she began to

o0od’s Sarsaparilla and at once improved ;
Boon get out of bed and walk. She says,
ame perfectly cured by

od’s Sarsaparilla

m now a well woman. T weigh 128-

8, eat well and do the work for a large

. My case seems a wonderful recovery

hysicians look at me in astonishment, as-
ike one raised from the dead.

DD’S PiILLS should be in every family
ne chest. Once used, always preferred.

Gov't Report, Aug. 17, 1889.'

period, describes him during these years as

Wedidn’t ask him for anything more

For any farther detaile it will be neces-

a sharp energetic business man and a hard
worker, and generally ‘successful in what

he undertook, meeting,-we can readily-con-

ceive, oceasional reverses, which are inevit-
able.in that class of bnsiness operations,
and surmounting them by the b 8
rewd
and keen), to  which he owed his previous

qualities {Hemans calls him very

success. : . i

At this period those who were al
person, sn@»ygd and merited his con
dence, (McEwen, Hemaus, § msle;
and others), desor :
evidence, as neat:

temperate in his-

Wau

g+ A ST

deus Harper’s life.

On the 1st of July, 1884, while visiting on
horseback one of his camps on the Chilcotin
Hills, on the west bank of the Fraser, he re-
ceived & kick from his - horse, which shat-
of his jaw,
struck on the left ‘side of his head,
and knocked him senseless to the ground,
bleeding profusely, losing, one witness says,

tered his teeth and t

o two gallons of blood.

Twenty hours afterwards, when first seen
by McEwen, (I give it as nearly as pbssible
in the language of his sworn evidence) he
was in & cabin near the spot where the acci-

dent occurrad.

He was unconscious; did not know any-
thing then, with-a wound in his face, his
cheek cut through, and his teeth fractured,
the jaw also was ;fractured. There was a
slight mark on his temple of a reddish
bruise. There was quite a cut here (indi-
cating a part of his head above the brain),
He did not then seem in pain, but he had

bled profusely.

McEwen packéd himon a stretcher to
Yale, and by steamer to Victoris, where he

placed him in St. Joseph’s Hospital.

There Dr. Davie ani

six weeks, night and day in t!
with him, at the hospital.

Herper did not recognize the people who
calledrg: him; not even Mr. Rithet, who

visited him f

all his financial affairs, but calley

anything whatever, ‘bu€ he §
better before he wes

weak physical

a little.

Jus

lar;” strong, vigorous man. -H
never recovered that, not
day. Formerly he coul
of hard work. I

the business.

So I had to take charge of him. He wasn’t
g of himself ; hé was feeble
in ways, still he looked strong, but he was
feeble. I took him to the Bonaparte Mill.
was not communi-
cative, but very olose to the people around

able to take char,

Before the accident he

him concerning his business.

After the accident; he was altogether dif-
ferent ; he would’ sit down and tell every.
person his whole indebtedness and the whole
thing; a totally different man in that way

to what he had been.

It is true he used to talk about his busi-
ness to me before he got burt; he would
“counsel” with me because it was neces-
sary, as I used to be mansging  bis affuirs
for him, and he would talk to'me about if,
ask my advice, but never in those days to

any one-else, §

I never heard him talking to anybody else
about his business before he got hurt. After

he got hurt, he would tell anybody he
talking to about his business. I don’s ¥e

member who, but several I have heard him
talking to, at Clinton, in the hotel and bar-

room, -~

He would tell them his whole indebted-

¢ bis

Dr. Helmcken at-
tended him, all the time be was in hoepital.

McEwen remained. in charge of him some
e same room

requently and was intimately
acquainted with'him, and he managed then
: him Abe
bh otners.

before he was hurt, he was a muscu-
Bat he has

to / this
stand lots
have worked with
him lots, and he could stand lots of hard
work, but not since he washurt. Of course
he can stand something ; but not anythirg
like he could before he was hurt. He gotto
worrying in the hospital about his business
up country, and thé doctor said he might as
well let him go; he would do better up
country, the way he was worrying about

was going into—his mining ‘speculations
(Horsefly; in the Cariboo District;in fromthe
150 mile’house.) He told ‘me he was going
to run a ditch two miles long. I think he
bought that mine in avout 1877. Iam not
¢-riain  He never made anyshing out otit.

which I heard him talk about  this mine.
After he was hurt, when I saw him here,
he would tell me he was going to make five
million dollars out of the. Horsefly Mine. I

helr vari Q. Di
ﬁ: W W
decorous in mapner to women, strong, wiry, |-
and active in -body, traversing the country
by long journeys on horseback, from camp/
to camp ;-easily enduring fatigue, and kind
and liberal to a smell army of henchmen in
his employ, whose attdchment in after
years survived the rude shock to which
they were subjected by a sinister occurence
which changed the whole carrent of Thad-

me I didn’t know nothing ébout it. %
Q' When he would talld’ to you in this
wuy what condition was he in physically?
A. Well, he is apparently now pretty
strong physically, He would often treat at
hotels. I don’t drink myself. Before he
was hurt I used to be manager at his differ-
ent places; in fact, T would go round and
see to them all. 1 donethat up to the time
I quit, till 1885, a year after he was burt.
Worked in the samie way looking sfter the
ranches up to the time I left. His iaterfer-
ence with me with respect to that business
differed from what it had been before the
accident. He would want me to do things
often, and I would go right along and pay
no attention and do as I wanted to do my-
self. He wonld often tell e things that
were 80 far *“off ” that I would pay no at-
tention to them—go right along and do
things my own way. - For instance, he would
want me to start up big works. He wanted
me to start and runo a ditch on to 8 piece of
property there and. start .up a Dbig
work, and I’ did not have any money
or anything to do it with. To start
& ranch on one of his grazing lands,
and he svanted me for to start up and fetch
a ditch on to that and plough it upand
sow it for to raise cattle feed. But he did
not furnish me with means, he had no
means, so I would take no notice of it.
Q Why did you quit him? Any diffi-
culty between you? ;
A. No none, no. It was not so pleasang
in his employ, after, as before. It was
partly through that> I left. He begun to
think I was not managing things as I ought
to, and that he was paying me too higha
salary.
Q. In what way were you incompetent ?
A. Well, I didn’t ask for no explanation,
and he didn’t tell me.' He gave me no
notice at all. - T didn’t know I was going to
be discharged. I gave up charge to Warm-
sley, Harper's nephew, who was
in ' charge at the mills at the mouth
1of - the  Bonaparte. . Harper . got = at
: lh‘u“ck..om“ he could get about on horse-

Witness described how  before the acci-
dent, Harper who had sent for his nephew
Warmsley, in 1878, and always expressed
himself warmly in his affection and appre-
ciation of him as a deserving youog man.
After his accident he came down upon him—
- was ¢ fearfully down upon him,” used to
talk about Warmsley very bad sometimes;
that he was dishonest in keeping a woman
right there in the honse at his expense and
this sort of thing—which waso’t true. He
kept no woman.  Before theaccident would
“counsel” with ‘Warmsley, afier he
wouldn’t consult him at all and had no con-
fidence in him, and then “if he was spoken
to in Warmsley’s favor hei would get, ;:llumb
wild,” get quite mad, quite mad with me,
and vugl; uqbont back and forwards. \

By a Juryman: Did Mr. Harper buy a
farm from one Stewart at the Bonaparte,
and if he did bow much did be pay for it?

A. I don’t know, I think it was $35,000:
I am not certain. 1 amnot certsin of the
year, but it was after the accident.

By a Juryman:  Did the state of Har-
per’s business after his accident allow him
to talk more freely about it, or whether the
fact of business not being’ 80 prosperous
might have cansed him to talk more freely
afterwards? Mg :

A. I could not say. i

The Court: You knew Harper a long
time, to what did yon attribute his talking
80 freely about his business after the acci:
dent when he didn’t talk about it before ?

A Of course I thought if he had been in
- | hi of mind he wouldn’t have

80, because I knew when he was, that
he didn't,and 1 think-it was the stale of mind

:(Nou,\“t.hil wan mansged the stock

From 1877 down to the time the was hurt|
he had never talked in this wild way in}

than the general outline of the business,
but as to going on and doing anything, we
used to consuit with his nephew, who was
in charge at the mill—and with these
people down  here, viz: Goodacre and
Rithet. i

1 knew nothing' of the Lightning Creek:
transaction, except from Harper, that there
were some notes given, and I know that at
she time Mr. John Saul was in chargeat
the miil. ¥ i o

Harper was at the time of the notea in the.

mately acquainted with him in the manage-

acquain which extends,
intimately from 1867, down to the
mencement of this action.

At

months. "He ke
R

effect upon his affairs of his entering into,
this large obligation to pay $50,000 we con
sidered at the time Mr, Saul was up about
there. , We considered and were ' talking
and said there was no use trying to go any
further, that his business was gone if that
note had to be paid, there was no:use try-
ing to get.on; his business couldn’s stand it.
Couldn’t support that.

Harper pever done business that way be-
fore the accident. : o

I talked with him a good deal about
these speculations—that %e was going fur-
ther than he had any right.to think he
could and handle the business.

His opinion &t that time wus, that he
was going to get a big lot out of Horsefly
Mine and it didn’t matter how much debt he’
got into, he could take the money out and pay
them ; he would pay the debts with goid.
He bud a lot of menthere dinggiixg. The
Horsefly never paid -him.” He had only
been getting the work done that season.
He hadn’t taken a dollar out of it.

He got me to bring a lot of sacks up to
bring down the gold in, and was going to
discharge me for not bringing up enough.

I took up enough sacks to bring all the
gold in Cariboo down. And he was: very
mad because he said, I didn’t bring enough
to bring itall. This was in the Fall of
1887, 1 think, but am not sure.

He said he was going to get a million dol-
lars in gold down, at the very least calcula-
tion and may be more.'

Q. Had he then taken any gold out?
A. Not a dollar,

Q. As to the purchase of the Alex. Burnett
place, and the Perry Ranche, don’t you
know about that? . ;

A. I wouldn’t consider it a good bargain,
and don’t think it was. . s

Q. Astodrink? Hewouldtalk to anybody
after the accident about his business. If he
bad a drink or two in him he would talk
anything, and you couldn’s make ‘head or
tail out of him. He would get everything
mixed up, and gg from one thing vo another,
and have everything so mixed up that you
could make nothing out of him. -

would do that whether he had been

and had business with him from 1866, in
the cattle business, up to 1879, when  he
went into his employ as his manager, and
stationed at the mill at Clinton,jand down to
1888, confirms, in subst the evid 'of
the previons.witnesses on -these points, a8
to the difference in him in all business qual-
ities, before, and after, the aceident. :

“Before, he was pretty shrewd in his

bargain making, at - that time. His pur-
chases turned out generally, I should say,
profitably. He then drank wery little:
never saw the effect of liquor on him before
he was hurt. He was hurt about 1st July,
and brought down to Cache Creek. On his
way down McEwen had charge -of him.
Alex. McEwen and Dr. McGuire were with
him,l and a couple of other men, to the hos-
pital. \
I saw him when he was brought back
sgain home from hospital. = He was not the
same man he- wasbefore. Physically he seem-
ed paralysed a little, and. mentally not at
all what he was before. A person in ' con-
tact with him would notice this change,
though {;erhips unable to point ont exactly
where it was. (Gives, substance, the
same evidence as the preceding witnesses on
all the points of difference in
and after, the accident.)

He never recovered, and has not yet. re-
covered, his original physique, nor from the
appearance of being paralysed.

He carries that to this day, in my opin-
ion. I have seen him off and on since. ‘He
issome better, but I don't think has recovered
his mental vigor at all. - The ; ¢
and his employes, when he came back,

*friends, he beoame gorr:

him before, |

people round | temperate.

tract and its fﬁnﬁ.‘ 3
was more or less insane. Once

until the contrary were just as distinctly
[ and be
more or less manifested, till the end of his
life—not so much, perhc:lp‘. in outward ap-

ds and actions evidencing

proved, thence forward continue,

pearance as in wor:

‘sary to refer to the shorthand evidence taken
at the trial of the men who bhad been inti-

ment of his affairs for years before and after
the accident on July lst, 1884, An
more prbless

-Of course, in takicg account of sucha
matter as Hurper’s sanity from time to time,
from 1870 to 1891, it could notbe reasonably
expected that every week or month or auy
other short period of timp’' should be s -

n‘mdi-ﬁ"oomeqnenou, he |

haff of the defendant, erely to watch and
criticige the medical evidence in the case,
Iabored underithe extreme disadvantage of
never lnving}nd any knowledge
of the plainuff’s case : i

tion; aagn the def:]ndamt- bag eiln)b taken the
precaution, possibly for sufficient reason, of
examining the plaintiff medically before the

S e

Lo : i .
They did not even, $oth of thewm, hear all

and critics, and |
‘medical men

there solely as :experts
Ridugh bighty. reapvosad.

“Per

proyed 10 | gerves
'have been unsound of mind, the presump- o+
tion of law is; in accord with the evidence,
and common sense—that the effects of such
a terrible injury to head and brain would,

tnesges. - These gentlemen are usuplly re-
quired to speak, not to facts, but to opinions
and, when this'is the case, it is often yuite
» | surprising to see with what facility, and to
what an extent their views can be - made to
correspond with the wishes and interests of
the parties who call them, :They- do not,

.think, but then judgments become 80 warp-

the existance of an incapacity for sensibly | oq by regarding the subject in one point of

connected thonght, leading to a reasonable
eakness of mental

judgment; in short—a wes
power. g

Of these any reasonable man, and especi- | -

view, that even when conscientiously dis-
posed they are incapable of expressiog &
candid opinion.”

To adopt the language of Lord Campbell,

ally those who knew him, could judge with- | ¢tthey come with such a bias on their minds,

out the u,iahnce of a medical expert,

Falnvdl

which | ¢ support the cause on which they are em-

dto think indisp

sible, and sach evidence the men who knew
Indeed, there are high authori-
ties who are of the same opinion as Lord
Shaftesbury in the Roysl Commission of
1859, when he declared, speaking of a simi- |
lief is that a layman
1d and with man-

him gave.

lar subject, “my firm
acquainted with the w
‘kind can ' give not

only as

all the medical men put together,’

good
an opinion, - but a - better opinion than

barked, that hurdly any weight should 'be
given to their evidence ”

Thus must have thought the jary, for
preferring the experience of Harper’s actual
medical attendants, who had treated him

the opinions of the most learned experts,
gathered solely fr&m & somewhat hostile
criticism of the evidence given at the trial
by Harper’s actual medical attendants,
unanimously found that the plaintiff was of

a rhetorical exaggeration, indeed, but con. | ypgound mind, and that he was so at the

‘taining behind it an important latent truth.

‘is  certain: Every one who
knew, or had heard of the serious nature of
the injary to Harper’s head and brain, had

period of waking the contract and through-
out the tr tion of the promissory notes,
which are the subject of the present action.

1 have deals with the question of sanity

ereby notice to be careful, and enquire, | o jnganity at so much length, because,

before dealing with him on any matter out
of the ordinary run of business, such as

this contract now before us was.

His non:sanity during the period of the
contract and of all the transactions with the

although only a collateral issue in the case,
itis pevertheless material to its mainten-
ance, and has so wide, yet subtle an effect
an the every action of a man subject to ita
influence,—that it was of great importance

,000 notes, was in answer to my obarge | ¢ bring out clearly whatever might be the

to the jury, by them distinetly fouad; - /

The men whose evideace (too long even to

fact respecting it. i
That oace proved, certain- inevitable con-

extract here) taken together abundantly | s.ouences must ensue. *

proves this, were;

Mr, Rithet, who (until Harper’s unsound-
ness of mind, his insane longings to engage
in enormous business transactions withount a

now turn te the consideration of the

contract the judgment in which is sought to
be set aside. : . :

On this there is not much to say, that

penny of capital to support them, mﬁade hihl- hss not already been anticipated. The evi-

task impossible) managed all his

affairs, and was brioging them into an or-

derly and us condition again.

prosperous

Jobn .Pettiogill and G - Atkinson,
| who saw his altered state oruﬂ:& and body.
in 1887 snd 1888. Alex McEwen, whose
evidence I have extracted and who had
charge of him in the Hospital after the ac-
cident, while he was absolutely insane, and
cared for him while he was partially con-
valescent and observed his continuing inca-

pacity at short intervals down to the pres
ent time. W,

Matthew Warmsley, all

be obse;
nen. had mno  personal

had been ‘ misused,

they
ded withont reason

e itay) N
an

yet now answered to the summons of the
Court, to do tjuwioe to a man who, when in

his senses, had: been, to all
n}ul good em-

These witnesses concurred. in the testi-
mony-given by those whose evidence I have

possession of

and each of them, a just
ployer.

¥. Anderson, Josiah He-
mans, John Saul, Joseph Clearihue and

dence of experienced gold miners well ac-
quainted for -years with Lightning creek
and ifs workings, the enormous cost of
putting in a_drain for miles in length at a
depth of a hundred feet under the aban-
doned ground included in the lease,—suf-

old workings—which had. been tried and
abandoged years before as worthless; the
cost of timbering and the old . danger
of Lightning creek slush oozing through
every cranny of the . woodwork and
producing a collapse; the highly  mythical
rospects of profit, the well-known impe-

good men and true, P i § " i
whose testimony of _his-un & wiind, . al: cuniosity at the time of Hurper ‘¢ talking to

1 | tered state ever since the aceident itis to
, was in no wise shaken by a
close and rigorous cross-examination. These
! interests to
serve, and although (after the change

every oneof his debts and that great mort-
e at Victoria,” including, we  know, the
efendant, Cameron, himself, added to the
costive, hesitating and semi-innadible man-
ner in which Cameron rendered his evi:
dence in cross-examination, and ' the pal-
» | pable absurdity of calling his. random talks
s | with the unknown Bradley as “‘an offer”
to purchase his interest io the lease for an
enormous sum.  The knowledge which the
jury found Camoron bad at the time of
the plaintif’s weakness of mind, most com-
pletely warranted them in_ their finding.
It is to be regretted that the alleged as-
nment of the half interest in the lease

extracted, that after the accident he beeame | (which Harper had procured and . practical-

for some time absolutely insane; and al-
though for four er five .montblhollo'ysy
»

and min

resent day of unsound mind and

son, he e dil
| of temperate in his babits, he

in business, ~counsellin;

t time he has  continued up to the | coming and could not,

: unfit | notice had been
or the transaction of business of any im. o §

portance.

Instead of being neat and orderly in per-
dirty and slovenly ; instead
From being close and -erv?ci aced the plaintiff

X g and re but also pl the p! at a very great

only with tried di..dm‘;age, in the presentation

about his most :

1y made a present of to Cameron) for $50,-
000, and any agreement in writing as to
the terms, if there was one, was not forth.
be found, although
giv‘n for its production
and it was sworn that an unsuccessful
gearch for it ha n made.’
It would have an interesting study.
The absence of it not only threw & doubt on
Cameron’s technical titte -to the $50,000,

of his

the medical evidence. In fact, they were|

- | meintained under any

indeed,’ wilfully misrepresent what they | S8rry

professionally over a number of years, to

ficiently deep to unwater the bottoms of the |

cable to the hqute of facts here disclosed,
that we reach the most important portion
of our task, and} find ourselves face to face
with that difficaly section of Eoglish juris-
prudence, known as the law of "Estoppel;
and particularly that portion of it called
into éxercise here—the question of res judi-
cata ; the law on eatoppel by record.

_ At the commencement of the plaintifi’s
case, » preliminary objectiop was ruised hy
the learned counsel-for 1he'defendant, that
as one issue in this case was the s
 sanity or insanity, the action d not be
iz mstances ; and
should issue under the

mission

to all the subsegu

would then fall to the ground.

. This I overruled, on the ground, among
other things, that it would be a roundabout,
expensive and ineffective way to proceed
first by & commission de lunatico, to enquire
as fb total insanity, as, assuming that 10 be
ascertained—another proceeding not very
feasible for & pauper—would be required to
its conclusions into practical effect.
Whereas, "by ‘the present pleadings, us
smended by the Divisional' Court—in spite
of the every opposition by defendant’s
counsel—but in accord. with numerous pre-
cedents, the lower grades of insanity, such
as weakness of mind, mental incapucity to
contract, would at once be effectively reach-
ed, and the contract traudulently made
with a person under-sach iuvfluence could be
set aside, togerher with the judgment itself,
which was the result of it. :

It is with the effect of frand on mental
g;calpacity that we have now particalarly to

eal. * :

Under theee circumstances it became next
to imperative to proceed by u distinet ' ac-
tion, bringing forth the fraud and the un-
soundness to the light of day.

This sirce the Judicature® Act, with its
equitable predominance, became law, the
shl_ntiﬂ by this action has been enabled to

0,

We may learn something from a case

ich occurred in 1877, not directly in
point, but very suggestive. Now, as to the
torm j» which the present action is brought,
for the pluintiff here is uasked by the de-
fendant to proceed backwards, i.e., to open
up the Jast decisions which affect him first,
instead’ of at once attacking the Troot of the
matter—the causa causans and its effects.
The case cited above was that of Flower v.
Lloyd, 6 C.D.

The plaintiff in that suit sued for and ob-
tained judgment against the defendant for
infringing a patént. The Court of Appeal
reversed the judgment. A4 fter the order of
of appeal was passed. and entered, the plain-
tiff applizd to vhe Court of Appeal for a re-
hearing, because the expert of the court had
been fraudulently misled in examining ‘de-
fendant’s works for the court, so that no
opportunity could be had of examining the
point in which the defendant’s process re-
sembled that of the plaintiff.

It was held: That the Court of Appeal
bad po jurisdiction to rehear ‘the appeal;
plaintifs remedy was by original action with-
out leave of the court, analagous to a suit un-
der the old practice to set aside & decree as
obtained by frand. : &

I must not omit to mention that hesides a
' commission de lunatico which = defendant’s
counsel (at the opening of the case) consid-
ered a sine gua non, if the plaintiff wished to
succeed in his present: contentien: Oa the

motion for judgment it was suggested on
the part of the defendant, that Harper’s
only means of redress would be by an action
of deceit: Cameron, which counsel
sought further to limit, on the autherity of
a common law case, by insisting that it
shounld first be pnoogad by a snocessful
application to the court te go back and re-
store the action of Caméron v. Harper, by
admitting Hatper to defend. In fact the
defendant appeared ready to adopt any kind
of attempt to mod{:.he gross  injustice
‘:ﬂhm ich Hi o suffered, e:geé)t
straightforw sanction:
the Divisional Cc ;o .
“An action of deceit would not only have
been a not very ‘. practicable pro-
ceeding,: but would have raised up
a pew. set of difficulties of its
own; would have shut out all recourse
against the notes and the property, or at
least Cameron’s share of the plunder, and
have been particularly ineffective for the
care of the injustice which, with the acci-
dent, has reduced the plaintiff to his present
miserable condition.

question now in controversy, then the dog-
wrine (of res judicata) would apply o}hg-
wise, presumably not.

In De Mota vs. Concha, 29 Ch., Div. 268,
it was held that the decree of vhe Probate
Court was not conclusive in rem as to domi-
cile, for it did not appear thas the decree was
necessarily based on the finding of domicile.
The jodgment, is only teken (says Lord
Eilenborough) for its proper purpose, Hobbs
v. Hemming, 17 C. B Ns. 791, sums up all
the cas 8 as to res judicata aud arrives ab
the same conclubion, A judgment is final

ly for its prope Wgﬂto‘anﬁ bj :
on\%a‘nolwam‘;: the defence. . J%
~of the assertion

which had tiken placerin the property; and
of jud ts s_pdl:at.her admissious vg;qh i
was -lmhﬁpuud into. rem judicatum,
and so estopped the plaintiff from any tur-
ther action in the matter. J
T!:iemly ;vnit.n_eu .who h:poke wiﬂ; a;;
itiveness in asserting the capacity of
gol:inliﬂ‘ was Mr. Cuyler Holland, who made
a three weeks’ trip with him up the oouna
to inspect the ranches was interes
in, on which this witnesa’s firm had already
lent large sums of mon:x, and propeded to
invest still more heavily, an operation
which necessarily contemplated, as a matter
of business, the not very distant acquisition
of all his extensive \estates and property
into their own hands,
This witnees’s frank and open manner in
delivering his evidence, was a most refresh-
ing contrast to the downcast, shuffling, and
evasive conduct of the defendant in the box,
but it nevertheless failed to impress the
jury in the face of other t«stimony of an

he had a very heavy interest at stake, in
unconsciously giving 80 much weight to-
Harper’s words. He was bound over in
heavy securities 80 to speak to consider him.
thoroughly sane. They wust have seen
and made allowances for the first experience
of a young man full of energy and spirit,
visiting so new and interesting a land as
the Upper Country—tinging everything
with the roseate huea of hope, and with the
anticipations of the complete mercantile
success of his mission. jed

‘However, with all this he had collected
carefully his facta and figures beforehand.
He was much mistaken, howover, in his ap-
preciation and application of them, partica-
larly in placing confidence as a sign of sani-
ty, in what, to disinterested persons, and
among them the Jury, must have appeared
a painful correspondence between his firm
and Harper. They must have looked upon
these letters as the emanation of a mind,
honestly desirous, indeed, of paying every
debt, yet with the hope of doing s0, a hope
in which Mr. Holland could scarcely have
.shared, planging medly into an ocean of
obl —overloaded with interest, sink-
ing deeper, ddmr at e satep to-
wards inevitable ruin; writing in. well con-
nected sentences with what one of his medi-

fair to the outside, like the Dead /Sea apple,
yet manifestly proceediog from a mind
utterly off its balance within—when sound
mind and business judgment were absolutely
indispensab

salvation. :

This witness did not seem to see any 'i.in
of disordered mind in Harper’s pitifully
suing for one, two, three months more de-
lay, side by side with the zssurance that he
shounld eerhmt a million of dollars thas
fall out of H y mine—enough to pay off
all his enormous debts, and have so much
money that he would not know what te do
with it.

However, his evidence he did deliver, and
what he said and did, he said and did
with ‘a manly directness, that won for
him a most attentive hearing, though the
jury by their verdict entirely dissented
from his conclusions.

The laches of the plaintiff, or of those
whose duty it might bave been vo act for
him, in not sooner calling attention to the
disordered state of Harper’s mind, is worthy
of notice.

Iu particularly attracted my attention,
having dealt judicially with a detached por-
tion ot the case, which did not couple his
name with the idea of insanity.

‘Warmasley, his nephew, and now his next
friend, ignorant of his duty, until pointed
out to him, did not otherwise explain it.
But it is not to be wondered at that a
butcher, with all his time taken np with the

of earning his daily bread, and per-

obu!g,' ~of bis e S TT g SR
cent date, and the succession of ‘transfers

(3

-

opposite character, and the knowledge thas-

%

cal attendants called ‘‘nonsensical sense”— -

le for even a chance of mercantile




