
not, to mj koowledge, noeire lach a letter. I

IL A
"*' ^' ^^o •8o» w"**!! my lawyers•hewed me a copy of it."

'"w/orB

The letter here referred to, and of which analleged copy i. produced, i. in these word. :-

„ ^ "MoNTRBAL, 6th April, 1857.
J*fet$r$. Lyman», Savage ^ Co., Montreal:
" puAB SiM,_In reply to yours of the 4th inst..the present is to say thai /accept your offer oftjo hundred pounds per annum, and five percent on the profits of your business for two yearsfrom this date, after which time you areWmime a partner, upon terms mutually satisfactory.

" Yours trueJy,

„ ''T.S. HIGGINSON.

firm "
"^"^ *"'""® *° '^PP*'"*' ^" ^^^

Hijrglnion, by the

kJ!, ?.?"' ^®? °^^'^^ t'lat this letter hadbeen written on the day it bears date, or about

i Hno^/Vn'*"'^
/•'*' '^"^ «™ ^''^ <hen received

id woild&iT^P'""'"' it'nustbeconced.
ed, would have had a very serious significance

Pn .,t
P,""°* '"'^''' ^"t "^'^ «"»"" oF fact the

anv nroo??h.?°* ^k"*^ I"
'^' ^^•'1«°<=° 'adduced

«K?? ^•?*^"'=''* '«"«"• ^as ever writtenat the time it purporU to bear date or at any.me during the two years, or that it was sen^

i Co' 'nr'^'n- ^^ '^r'
^'"^ "^ ^y"""^; »<^'^T^

«^r »„;,«^., T™'." ^y"""' """^ ^e looic in vainfor anyother testimony to shew that the l>Iain-

of^r nfT^^ ^ °': ^T^^^^y accepted the proposed

fnT/^"^*?'^]?^^'"*" to become a partnerin the firm, before the expiration o the twoyears It is quite true that he remained in theDefendant's employ-received the £200 perannum and 5 per cent upon the profits It re-suits clearly from thebe*^ facts that so far hedid accept the offer, and it may be urged withsome appearance of truth, that the afceptrnceaud compliance with part, was, or was'^equi!vaJent ,n fact to aa acceptance of the whole.The jury,no doubt,trought 8o,and that so far as itwas a contract, it was completed and renderedbinding .upon both parties, and the Court is ofopinion that in so far as the acts of H^ginson
Ir«., V P/?^«»'» acceptance of the wholf con-tract by him, the proof of these acts was evi-dence to go to the Juiy and that it was the rduty to appreciate that testimony. It wou d be

proof of the accceptance by Mr. Hiffsinson ofBenjamin Lyman's offer of co-partnerS As-suming however, that there was the tacit accep-tance contended, for it could only be such in re-

fhJfi
^enjamm Lyman unless it be proved

S tL /f,?'''^/'"'.^""'
^«^*= a^"e of the letterof the 4th of April, 1857 written by their part-ner Benjamin Lyman and of the offerof 5 p c'ton profits and of the prospective partnersWDtherein contained. It was urged in arguSby Higginsons couns.l,that we^ mustE orpresume the other partner's knowledge of tbeoffer of partnership and of the 5 p c^t pFofits from

^200 per annum after the4thAni!l isr'7 .„"
taat ne remained in their employ "^aVine twoyears. Now the Court is of opinion that evTnin the absence of all evidence to the contrarvwe could presume no such thing NoBpresumption or inference of

"^
fact couldWM« here and for this simple reason •--

Tbe engagement of Mr
senior partner for two yeara at jtaoS perannum found tU flrm-their acquiescence wa

raw?SlT.;:t''''^' " •«"». were bound i«law to fulfil that entfagemont. If this nart of

had ratified it by paying him £200 a year Jpresumption might arise that they had rati&od

of. The Court must, as a matter of law. regard

ind fhTfr^?' *° P'^J' '^ P" ««"» °" 'h; profi ,and the offer of a partnership separately fromthe hiring of the plaintiff for two }ears atS
fnl fh "f"' ""p ""PPOse.as we must in examin-

hl^/v ^'^"'m
°f Pr««"«'J>tIons, and the appHca-bUity of evidence, that ilr. Beijamin Lyman hadoffered without the sanction of the firm 5necent on profits and a partnership alonerwoul.complete silence and inaction upon that"

?hTr"''.r''° " presumption in law or in factthat the other partners had ratified the engagement? Assuredly not. And the Court is ofopinion that this is undoubted law, even f theywere aware of such an agreement having beenentered in o by their partnor. Silence aWn-act.on during the per.'od prior to the time whenthe contract was to take effect, is not, in a casehke the present, a ratification 'of the'contrac

W„iw ^ presumption of acquiesence .legally deducible from such silence and.nactzon, even if they were aware ofthe existence of such an engagement

fer inH "f
"''^'"'

fi
""'« ^"'^^" «°t° this mat!

llnnwin/''""'"''
"'^ <^yi<lence touching the rknowledge or ignorance of Benjamin Lyman'.

I_etter of the 4th April 1857. And first as^to th;oper cent respecting which a good dea^lasbeen said. This credit of 5 per cent to i.I« n ?ffwas never entered in the books. Mr. Clare the

May ISd''' Tr\^' '^'='""« ^'^•^'^ ofit onty inAlay 1859 The charge was made in the books ofthe firm in 18C0 and was then charged To Ben-jamin Lyman because the other member of the

•''The'fifJ'''*.
^° '\ .'''^"J^""'^ L^mlnsly-lThe first entry made in the books of the firm

TsS'lnf !' the 5 per cent was made in1860 His partners knew notiiing of it till

aSmi tef '-r
"^** P'^^^t'ff demanded to S

fusTd Th!f'fi
Partnership and was re-

Ihp ;;'
r.
^ ^!^ 7^^ «"^d afterwards for

^!J P'' .?''^- ^^^' suit r and Mr. Claremade up the amount vo the best of ourability, and we decided that if the amount was

suit Tifi"''
*^« P|fi°tiffmi{rhtgoon wUhhl

pZ^^Hffor"""'^**'^''^^*^^ accepted by the

KoLd lb!:?'! 'u^-J^'^
'°. ""' individually onine ground that I had promised ft to Plaintiffwithout my partners' consent, and that theywere not responsible."

"

n«!'„^'i^
^® remarked that the payment of 5

Sn th. ,«fh V^' ^^ Benjamin Lyman himself,

hmniL^''!i "^^' ^^^°' ^fter the action wai
th« n!.f

' «°'i.f'PPeared then for tha first timeinthe Defendant's books and to the debit of MrB. Lyman
.

T_at his partners were ignoranVof.. " --"'•'"" fuiiuers were Ignorant ohis^engagemeni to pay the 5 per cent till thennuu lucy men aiaavowed his act. This teeVi-
.• -"«-" ^»ia«Yuweu ois act. Thia tpot;mony corroborated as it is by Clare and by a 1the circumstances relative to this charge of 5per cent as proved, is, in the opinion^f the

the wLT'I"!'^' = '^'^'^^^ ''"ieod we dUcardthe whole statment as a tissue of falsehoodsfrom beginning to end, which nothing in ?h.


