1861.]

LAW JOURNAL.

155

tand on which they live heing government land, aud as they have
not paid any or agreed to pay any, and have o lenve or hicense of
occupation from the government, it wns contended that they had
no votes. As it is n matter of some doubt whether or not they
have goud votes, and [ have some difficulty in arriving at a con-
clusion satisfactory to myself, and as without striking out their
votes the relator has & majority of gond votes, and is entitled to
tnke his seat as councillor for the ward, 1 do not consider it neces-
sury that [ should decide the matter. 1 would merely state the
view®hat I took o/ the matter when evidence was taken a« to the
nature of their occupation. In the case Re Charles v. Lewrs, 2
U. €. Ch. Rep. 172, Mr. Justice Burns says that the words pro-
prietors and tenants in the end of the cluuse are used synony-
mously with freeholder and householder, in the former part ot
the section, that case was decided upon the construction of 13
aud 14 Vie,, chap. 109, and although similar words are used in
the Iate municipal act, it would perhaps be going furtber than the
words would warrant were I to hold that in this case they are
synonymous, und . ~sides a8 was decided in the seme care, the
judge upou a scrutiny o ~ates is not concluded by 1he assessment
roll, but may go behind it 2.} try whether the votes were pro-

rly assesped in the character in .."ich they appear on the roll.
1 bold then if the fishermen could shew -ny thing by which their
occupation of the beach was with the assent of the Crown ex-
preesed or implied, though they had no lease, and did not sgree
to pay any rent, they might he considered tenants at will to the
Crown, which would be sufficient to give them votes. As to what
is sufficient to create a tenancy at will, see Rezx v. Fillongly, ]
T. R., 458; Rez v. Collett, R. & R. C. C., 498: Rez v. Jobln,
R & R.C.C, 525; Richirdson v. Langridge, 4 Tauvnt, 128,
and Doe Hall v. Waod, 14 M. & W, 682. Nothing more could
be proved with regard to these fi-hermen than that they had oc-
cupied the portion of the beach on which they lived, some of them
for many years, without being disturbed 1n their occupation by
the Crown. It is difficult to arrive at the conclusion that such s
permissive occupation by the Crown, against whom time would
not run and who cannct be charged witn laches, would make the
parties tenants to the Crown.

(Before his Honor the Judge of the County Court of the County of Essex.)

TBE QrIENX ON THB RELATION oF WILLIAM FLANAGAN V.
Jouxn McManoN.
Mumicipal Elections— Qualificotion of Candidate—Innkerper—Contract with Cor
poration as Surety for Treasurer of Mumicipality.

Beld, that it is not neccssary under the seventy-thicd clause Connolidated Rtatute
I’m:;d Cunada, chaptur tifty-four, 1o constitute av fnnkeeper that he should be

lice: .

Held, ulsn that where a candidate for councillor was an innkeeper, but cold his
juterest an such the day on which the election tonk place, but there was no
s~tusl change of en. he was atill an ioukeeper within the seveaty-third
;l;:-e.]cﬂh::ur y-four, Consolidated Ststutes for Upper Canada, and as such

wall .

Where the defendant was surety for the treasurer for the municipality for 1858,
and the rame tremsuier was re-appninted from year to yesr during 1809 snd
1860. the m ceptance of fresh bonds by the muuicipal corporation for the latter
years did not relense the soret es to bond of 1838, und that it beivg & con-
HRULNG securiy Was DOt rily rel d by the P of new wnda,

Held. 1hat 10 eiititle 8 relutor (who was a candidate) to a seat deciarvd vacaut, he
must have notified lba‘tlec(on that the defindant was disjualified, and the

g ds of such disq
(March 2n4, 1861 )

The statement of the relator set forth the following causes why
defendant’s election should be declared void.

1st. That the defendant was an innkeeper at the time of hiy
election.

2nd. That the defendant, at the time of his election, had a con-
tract with the corporation of tbe township of Rochester, in this
that he was one of the bondsmen or sureties for sne John Mullins,
treasurer of the said towaship, not dischargeud or released ; and,

8rd. Claimed to bave been duly elected, and ought to have been
reterned as councillor in place of the defendnnt.

The relator put in affidavits shewing that the defendant had for
siz years previously kept a tavern in the towaship of Rochester,
sod was keeping tavern at the time of the election : that there
Was 0o alterstion in the conduct or management of the business
of the tavern, froa the time he commensed to keep a public house

up to the time of and since the election ; that Jefendant’s family
and himself continued to occupy the whole of the house and pre-
mises in which he and they hud resided for the last six years,
being the place where the inn was kept

It was also shewn that the defendunt became surety for the
treasurer of the muuicipality of the towaship of Rochester in the
year 1858.

That upon the auditing the treacurer’s nccounts for the year
1838 there appeared A balance of $542 94 agninst the treasurer;
that since that time the balance in the treasurer’s hands has not
been paid over or accounted for; that an application was made to
the muwicipality of Rochester for the surrender of treasurer's
bouds for 1858, but that the application had been refused, on the
ground that the treasurer and his sureties were still liable oa the
Lond, to the municipality ; that at a meeting of the council of the
towoghip of Rachester on the 16th March instant, the bonds in
question were ordered to be delivered up on motion of one of the
councillurs, seconded by the defendant, and that the reeve was
only induced to give the casting vate in fuvor of t:e motion
through the threats of the bystanders.

No objection was taken to the defendant until half an bour after
the polling had commenced, and after eight or nine votes had been

olled.

d For the defence, the defendant filed an affidavit, stating that he
leased the inn formerly kept by him, in the township of Rochester,
to one Ellen Mullins, a spinster, in the year 1859, and that she
contioued to be the lessee of the premises till 5th Javuary last;
the agreement being that she was to pay $30 per montb, and he
was to attend to the business for her, and ehe was to rece.ve all
the profits ; that this arrangement was in good faith and carried
out ; that the licence wax issued to Ellen Mollins ; that for some
time previous to the seventh of January last, the day of the elec-
tiop, be (the defendant) had concluded to sever his connection
altogether with the inn, and on that day leased the same to one
Mathew Batler, for the period of two years, at the rate of $240
per annum, payable monthly, reserving to himself & room aud the
kitchen ; and it was then also agrecd that a proper lease should
be drawn up between them ; that on the eighth day of January &
proper lease was drawn up snd executed, (the lease was pro-
duced) ; that the lease was in good faith: that at the time he
(the defendant) became security for the treasurer it was under-
stood that he was only to be surety for one year; that new sure-
ties were accepted Ly the council for the years 1859 aud 1860 ;
that he bad pever heard of any claim or demand having been
made. or any dispute having arisen between the council and Jobhn
Mullins.

Mathew Butler corroborated what the defendant stated as far
ss tho lease to bim was concerned. Jobo Muallins, treasurer,
swore that when bis bonds were execated to the municipality, in
1858, it was understood that his sureties were only responsible
for the fulfillment of his duties for the year 1858 ; that he was
re-appointed in the years 1859 and 1860, and gave new sureties
each year; that his accounts were audited and accepted.

In snother sffidavit be (Mullins) showed how the balances
against bim were accounted for.

In the affidavits filed on the part of the relator it was shewn
that Ellen Mullins is & sister-in-Iaw of the defendant {McMahon)
and that she was since May last in Detroit, out at service as o
bouse servant.

This fact has not been contradicted by the defendant, and there
was no affidavit by Ellen Mallins as to the lease to her.

Macdonell, for relator, contended,

1st. That the restriction of the legislature in excluding the per-
sons named in the seventy-third clause of the Manicipal Act, was
on grounds of public policy, in this that their vocation gave them
considerable influence that might be undaly excited at elections.

20d. That the disqualification clause must he taken io its most
comprehensive sense ; avd to escape the effect of ic, those excer-
cising any calling mentioned in it must show the most absolute
and complete abandonment of the calling previous to the election.

8rd. That the existeace of the bond given by the treasurer to
the municipality, in the year 1858, (of which the defendant was
one of the sureties) and its non-anuullution by the council previons
to the election disqualified the defendant. For that the mere fact



