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darnagea aboya said ; and tis net sal beldi place in ail cases
wliceo the party ie to recover damages.' The %vords *1 caste
of ivrit puruhinsofl," weco connstrued to alcai l legal cotg of
suit, (2 luet. 288), and with titis interpretation, the sentence
which foflowvs thora vas hihld to confor upon the plaintiff in
any action wittever, providcd bc rccovered damitgcs no niatter
hiow smil, a strict right to hie full caste of suit, in addition
ta t10s0 darnages.

This statutoestili censtitutes the only fouandation on which
a plaintiff can bave hie riýlît ta costs. It duos not, bowever,
ombrace overy case in wlmîoh a plaintiff gains is8 suit; for it
bas been determined in a somewhant narrow spirit, that whero
the plaintiff, ne in the caue of a cummun infurmer suing for a
penalty, bas ne riglit of action vestod in him previously ta
the action boing brouglit, ho docsi not Ilrecover damages"
witbia the mcsaning of the Statuto of Gloucester, and therefore
is net includcd vrithin ite provisions, (ililfold'8 Case, 10 Rep.,
116 a. ; 2'yle v. Glode, 7. T~. R. 267, and tho College of Phy.
sicians v. ilarrison, 9 B. & C. 524).

Netwithstanding that, relief was thuB early given ta a success-
fui plaintiff, no meaxurc of it was citeuded ta a defendant until
the reiga of Ilenry Vil!., %whon it wns annat (23 lIen. VIII.,
e. 15), that in certain spccifled actions only, lifter non-suit or
a lawfl verdict against the plaintiff, the defendant shonld have
judgment ta recover his taxed co8s îsgainst the plaintif.
Much o! the rcmaining inequality botween the two parties
%vas rcmoved by the 4 Jac. I., c. 3, icih gave cxiste ta the
defendant, atucos8ful b>' nonsuit or verdict "in Ml actions
svhatsoever, wliorcin flic plaintiff night lhairo costs (if in case
judgment should lba given fu.e him."l) Thorae till remained
the disability te recuver caste iinposed by the peculiarity of
the wording of 23 Ilen. VIII., e. 15, alpoi defendante in actions
brougbt by executors and administrators in tiîeirrepresentative
character. This was taken away by the 3lst section of 3 &
4 lVm. IV., o. 42, subjoct ta the power of the court or ajndge
ta otharwisa order. And finaliy, the 8 & 9 Wm. 3. o. 11,
a. 1, eniarged by 3 & 4, Win. 4, c. 42, e. 32, placed ana of
seve'al defendants, who obtains a verdict, or against whom a
a!zOue prosequt ls entered, in the saine position as if the ver-
dict lied beau in faveur of ail defendante alike, reserving power
ta the judge at the trial to relieve the plaintiff froma thse caste of
snob defendant, by certifying upon t he record that there was
realsonable cause for makiug irn a defoadant in the action.

So far legislation was confined ta dealing with the caste of
litigating matters of fact. IBut oithor party snight defeat the
other on a point of law; cither the plaintif or defendant, con-
coding biis opponents facs, might demur ta the legal results

soght ta bo deduced freux them ; and if ho succcedod in
nlaintaining bis position on that ground, certainly lio had s
gond a riglit ta bo rcimbursed bis costs of suit. as if lie hadl
gained bis peint by dispraving alegation of facts. This wae
nt I88t recognized by the legislture, and thse 8 X- 9 'IVu. Ili,
c. Il (alroady referred ta), doveloped by 3 & 4 Win. IV., c.
42, s. 34, gave the caste nf e deaxurrer ta that part>' in thse
action in wliose faveur it was deterinined.

Thus ait laet by the unitcd force of tihe several statutes which
have beeu quoted, ansd ýwhich range in date froux the reigu of
Edward I., te that of William I'V. <a period of 555 years) ls
estahlished, wkth a sili imperfect generality, the right of the
8uccs8sful litigant ta thse caste, ivhich bis adversary bas obliged
litai ta incur ; naînely -.-

Thse right o! a PLA&iNriFF, wlieover ho recover. damages
(excapting ho be an informer), and whenever ho BuC-
cecds on dernurrer.

The right o! a SOLE DzrsENDà-r, whothcr oe or several
persons, icnover hie obtains a ne,î-suit or verdict, in
those cases ivhere a successful piantiff iould get
coste, subject as against an exceutor or administrator
ta the power o! tho court or judge ta otberwiso order;
and whcno1vor hae succeeds un demurrer.

Tho Tigbt of Oia or srvcaài* DarzNDA.4rS (in case ni, (10

net su6ecel), whoevor hoe obtaitîs a, verd ict or a noil6

7ros"qi i8 entered ngainst hini, subject tu the paver
o! tho judgc ivho tried the cause, tu certify timat lie
was prorarly mallde a defeadant.

3Might net the whole o! this sories o! enactmatnts bo advaa.
tagcenuly oiwep t away, and a more complote ansd satisfactary
recuit attained by ena or two sections of a consolidating ea-
tute ?

Sa mucb for thse casts of the cotise. Tho caste of tho i.seae
are reguiated by an eutirely difeorent set of onactuxents.

It iniglit ha imagiucd, frum the terme in svtwch tihe carlier
statîltes are couched, that the disputa bot%% cen tho plaintiff
and defendant, as it appon -3d in the pleaditias, msuet noces-
sarly bne single-lieislcd. And y et this wua not otrictly the
case. A plaintif could always embraca several counts in ane
declaration, aîthougli the defeadant vite restrictcul t one
ansvwer ta caci of them vrith thse additional privilege of
being alo ta divide into parte aay ceunt whicii admitted of
being so treatd; ad thoan te plead sepîsrately ta ecdi part.
Thus iL frcquently hiappencdl tha1 t, by theac neitiier of tho
plaintiff or of the dc fendant, or of bath, tIsas a plurality of
issues ljetvcen tiicm arase for determination in tha saine action.
If aIl these resulted in favour o! the samne party, thse 8tate o!
things svas practicalv thes samoeas if thora had hean oui>' a
single issue, and ne diiculty on titis accaunt presented itsalf
in thse application eof the foregoing satiutes relative ta costa.
But it wîîs qîîita utlîorriso sheo somne cf tha issues wero found.
for the plaintiff, and thse rensainder for the defendant. In the
end, thse LX'urte of Queense fench and Comnien Plans appear
ta have dccided (Biddqoes v. Rlaymîond, 2, IV. Bi., 800, and
Postan v, Stanway, 5, East 261), t.hnt if the plaintiff succeed-
ed on any one of the issues thus raied which cîrcumstaace gave
hima a verdict la a distinct cause of action, hae vas enttled ta
the coste of the wliolc cause including la tho Commea Phas
tho coste of!the ceunt ou wliich tie defendantsucceeded, wiith-
eut any dedtîction on account cf those issues un whicli ha hîad
!ailed, and that the defixudant had no right ta a-ty ostes 'lis-
]les ha defeatod the plaintiff on ail the issuest. In the Exalta-
quer, on the contrary, the practica (for thora are no reporteil
decisions on tho peint) ebowed a more liboral spirit of inter-

pretation ; and wlîen thse judges, under the pawers given thons
by the 11, Ge,). IV., and 1, Win. IV., c. 70, sec. 11, made the
nos' raIes for securing uniformity of practice in thse auporior
cour"e tbey adopted thse practice of the Court o! Exlicquer
inl this respect declaring: tisat Ilno caste shail ho allowod in
taxation. ta a plaintiff upen any counts or issues upon which
hae lias net succeeded: and thse caste of ait issues foutid for
thbe defendant shall ha deducted frons tIse plrintif's coste,"
(Reg. Gen. IL. T. 2, Wm. IV., sr. 74.)

A nsoue proseqni entered upon any cassate or an y part cf a
declaration, was put on thea samne footing as a verdict for the
deondant, b7 33 sec. of 3 & 4, Wm. IV., o. 42.

Thea disabslity under which a deFendant laboured cf net
being able ta piead more than one dafenca ta thse sanie causa
of action, wa8 for the firet time romoved by the 4 sec. of 4
Anne, e. 16, which empowerad the o ndent in any action,
with thse hon' s ef thse court in whicb it was brougbî, ta pload
as many soveral niatters thereto as ho sbouhd thiak necessary
fer bis defence. Butin order that this multiplication cf issues
might net bo made the means o! vexing a de!eated plaintif£
witb unaeeessary oxpenses, the 5th section cf tIse saute set
gava him thea caste o! sncb o! these doubla issues as ha vas
fortunate enough ta vin lit tIse assasient of the court except
in tise case o! a verdict on an issue o! !act, wisen thojudge wlso
tried iL certified tbat thse def'endant had reasonable causa for
raising it. What result thi8 construction cf tise statute
(arrived aLlan Richmond v. Johnson, 7, East 583> produces la
vrssctice ie not alivays ascortainabla. Oallender v. Hloward,
10, C. B. 302, is one cf tise lst roported cases upen thse point
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