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non facit reum, nisi mens sit rea’ Honest and reasonable mistake
stands, in fact, on the same footing as absence of the reasoning
faculty, as in infancy, or perversion of that faculty, as in lunacy,
Instances of the ~vistence of this common law doctrine will readily
oceur to the mind. So far as [ am aware, it has never been sug-
gested that these exceptions do not equally apply in the case of
statutory offences unless they are excluded expressly or by neces-
sary implication. In Reg. v. Prince, in which the principle of
mistake underwent much discussion, it was not suggested by any
of the judges that the exception of honest and reasonable mistake
was not applicable to all offences, whether existing at common law
or created by statute. As I understand the judgmentsin that case,
the difference of opinion was as to the exact extent of the excep-
tion; Brett, ], the dissenting judge, holding that it applied
wherever the accused honestly and reasonably believed in the
existence of circumstances which, if true, would have made his act
not criminal, while the majority of the judges seem to have held
that, in order to make the defence available in that case, the
accused must have proved the existence in his mind of an honest
and reasonable belief in the existence of circumstances which, if
they had really existed, would have made his act not only not
criminal, but also notimmoral. . . . . Now,itis undoubtedly
within the competence of the legislature to enact that a man shall
be branded as a felon and punished for doing an act which he
honestly and reasonably believes to be lawful and right, just as the
legislature may enact that a child or a lunatic shall be punished
criminally for an act which he has been led to commit by the
immaturity or perversion of his reasoning faculty. But such a
result seems so revolting to the moral sense that we ought to
require the clearest and most indisputable evidence that such is the
meaning of the act.”

On the minority side, Manisty, J., said, at pages 199 and 200:
—“What operates strongly on my mind is this, that if the legisla-
ture intended to prohibit a second marriage in the lifetime of a
former husband or wite, and to make it a crime, subject to the
proviso as to seven years, [ do not believe that language morc apt
or precise could be found to give effect to that intention than the
language contained in the §7th section of the act in question.

. . . 1 am absolutely unable to distinguish Keg. v. P’rince
from the present case, and, looking to the names of the eminent




