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1 apprehiend, may be helti ta apply ta lien holders
whose liens attacli ta the. debt before the service of
the process or ta persans who holti a cla!m prior,
in point of time, by assignment, but nat ta those
%who talce proceedings subsequent to the garnishec
proceedings andi who seek for a lien, net upon the
debt due by the garnlsiiee, but upon his real pro.
perty to the extefit of ai that lie justly owes the
prîmary debtor. The creditors who (like the
claimants in this case) have taken proceedings
uinder the Meeiianics' bien Act cannet Ilbe remitteti
ta their original rights " in raspect of the tielt
attacheti, simply because that when those proceeti-
ings were taken they had no Ilrights"I beyond that
,of being creditors, with the right ta sue or take
any remody they chose. And it cannot b. reason-
ably contundod now that because tiioy have taken
their prcceedings untier the. Mechanics' Lien Act
that they cen get in and frustrate or make ineffec-
tive prier proceedings which the garnishors have
legally taken andi are legitimately pursuing untier
Another Act of Parliament. In my opinion neither
the words iii the. parenthosis of the 137th section
fier those ef the r42nd section of the Division
Courts Act apply ta them.

It wil! thug ba plainly seen that 1 do flot 'tgree
in the opinion of His4 Honor judge MoDougaîl, as
exnreised in thecaïe ofe Langv. Gibson, 21 C. b,J,
74, for do 1 see the application et the case cite-ti
in his jutigment, for reasens which 1 shaîl give
furthir on.

In Exr parte .7osclyne, 8 Ch. D., 327, it vas held 1
that the. moment the order of ettacliment w.as
serveti upun the garnisheu, the property in the.
tiebt due tran, hum was absolutely transterreti froma
the Jutigment debtor ta the jutigment creditor ;
tint the garnishee coulti thon only pay his debt ta
tii. judgment creditor of his original debtor; that
tie pralîerty in the. tebt was transferreti, andi there
Nvas a complet. and perfect security the moment1
the arder for attachment, wes srveti. Tie judg-
mnent in this case overvuled severel previous de-
cisions on tus point.

1 regard the Mechanics' bien Act as affording a
lien ta the persans describeti tihrein, in respect or
theo suhject of such lien, sa as ta make a charge
upon the landi ta .the extent uf an unpaid account
or demanti against the. lien holder for suci materials
or labour"I upon any amaunt payable by tueaowner
of the land under the. lien, but flot lipon viiet the
law may compel im ta pay ta saime other attach-
ing creditor,

Tiie charge creaied i i upn the mo0ny payablé by
t Il omner ' ta tiie persan entitleti ta the lien, andi

not mpon the. land, andi the persan entitled ta the
charge muast Birst prove bis right as against ail other

riglitful claimants and the right may ho enforce
by suit in default of payment by the owner of whdit
lie may justly owe the primary debtor, It is, in

iother words, another kind cf attachment, andi for
enforcing payment by holding the landi as security.

My view is strengthened by a reference to the.
broad provision of the 124th sec. of the Division
Courts Act, which is introductary ta thie clauses
relatng ta garnishe. proceedings, for it says
1Wheh any debt or money demand . . . is due andi

owing by any part>' to any other party . . .andi
any debt is due, or oving to the debtor fromn any
other party; the. party ta whoma such i rst men-
tioned debt is due andi owing . . . niay attach and
recover in the nianner herein provideti any delit
due or owing to hià debtor fr )nm any ôther party

...or sufficient thereof, ta satisfy the claim. of
the primary creditor-subject ta the rights oftother
parties ta the debts owing troin sucli gatiiishee."
I do nlot sec- what could be broader or plainer in
its language, or how a provision of law coulti be
more absolute in its terms than this. A creditor

Imay Ilattach and reco' r,' andi the debt is ta be
attached and bvcad un-. hie recovers judgment, ini
order ta satisfy, and ta the extent unsatisfled on
hiiijutigment: andi any payment by a garnishe. into
Court, or to the primnary creditor, of the debts
attached,'is declared ta bu a discharge ta the extent
of the debt awing fromi the garnishee ta the primary
debtor.

It %vas suggested on the argument that hati the
garnishee paid the moncy claimed here inte Court,
it would have been a bar ta turther proceedings;
but that inasmuch as he tit flot pay it into Court,
the remedy of the primary creditors has gone, and
the. subsequent proceedings under the Mechanic.F'
Lien Act by other creditors cet ont the dlaim of
the primnary creditors, andi give it ta the lien
holders under tiie Mechanics' Lien Act; but that
argument amnounts te a more play upon words-as
if the provisions of a statute %vere ta b. subjected
to defeat bv those who sec', ta snatch an ativantage
ta the prejudice of these who fairly andi sq'îarely
bring themselves within its provisions. A pay-
ment of the money into Court may be matie untier
the statute by a garnishee doing it at once after
the attaching procisa is serveti, or upon the order
of the Court atter judgnient is rendereti, andi the.
doing of that is declared by the. statute ta operate
as, andi ta bave the effect of, a discharge at law, ta
the. extent of the. debt owing, anti the arnunt paîid
in; andi once diechargeti tii. law is not sa contra-
dictory as ta change it in favour of any ane else:
mchi leis ta revive it for the benefit of another
creditar.

Had a provision sucli as is founti in the Creditors'

Ifebru.%ry ZS, 1886.1


