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EVEIILY v. I-NKLEY.

3 O. W. 'N. 1607.

'WilZ Testamentari C'apa city-(Claimn ly Dan ghter ta Moneyg De-
posited in R anÀ.--Trut-EiVidelce--Joiflt Account-Survii0r-
ship-('onduct of Bankers.

Action by executor of one Elizabeth Kenny. deceased. for the

suai of $542.17, alleged to belong to the estate of the said deeased.
and for an injunetion restraining defendants dealing with tbe same.
Defendant Esther Dnnkley claimed the moneys in question were bers

on the grounds that (1) bier mother was mentaIly incapable of
znakîng a will, (2) The moneys after her fatber*s death were held in

trust for ber under an alleged prior agreement between ber father and
inother. (3) The money was held by the defendant bank on a joint

account of the testatrix and herseif witb a riglit of survivorship in
Iserseif,

This latter dlaim was based on the following order to the banlc

signed by testatrix in August, 1911, some six montbs prior to her
death and wben laid up in the, bospital witb broncbitis, "Arrange my

money in Esther Dunley's name so she can draw it. Elizabeth
Kenny."

KFLLY. J., held, that defendant Esthber Dunkley bad falled to
prove that lier mother was incapable of making a wîll or that there
was any trust in lier favour.

That the order to the bank relied on by ber did not constitute
ber a joint owner of the moneys on deposit but was only gi-ven for
the convenience of tbe testatrix.

Payne v. MlarshalIl, 19 0. R. 488, and other cases referred to.
Judgment for plaintiff witb costs.

. A. Walker. 'K.Ci.. and M. Houston, for the plainiff.

W. G1. Rlichards, for the defendant, Dunkley.

O. L. Lewis, K.C., for the defenda.nt, Canadian Banik of

Commerce.

IloN. MRi. JUSTICE 'Kîýî.îx:-The Diaintiff, wlîo is the
executor oft fli laSt will of Elizabeth Kenny, deceased,

claîms $542.17, and an injuneîtion restraining the defendants

f rom deahing in any mailler with these moneys, whiich were

on deposit with the defendant, the Canadlian Banik of C'om-

merce, at the tirne of Elizabeth Kenny's death.

Testatrix, Elizabeth Kenny, made lier will on the 1th

Koveiîber, 1911, aiid thereby a.ppointed tie plaintiT, cale of

ber sons, as sole executor. She died in the city of Chat-

ham, on Fehruary 27th), 1912, and probate of the will was

granted on1 April 4th, 1912, to the executor.


