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where expressly accepted by the creditor in satisfaction, or rcndered
in pursuancý- of an agreemnent for that purpose, though wfthout any
ncw con sidera tion, shal be held to, ex ti ngu ish the obligation." This
provision is now ernbodied in the Ontario judicature Act as s. 58 (8).
Thus the additional consideration, even thcugh it were o'ily «"a tom-
tit or a canary," as the late Sir Geo. Jessel remarked, whîch the
common law required, is no longer necessary in Onzario thlough
stili a requisite in England, in order- to rnake a payment in cash a
satisfaction of a larger sum admitted to be due. The question in
Ontario turning now on the fact whetber it was, or was not, actually
paid and accepted in satisfaction.

Mr. I>ýtt-Levis' obser\ ations on Dai,' v. McLea (1889), 22 Q. B.D.
6îo. are well founded-that case, as he points out, merely decides
that though a chieque is sent in settlemient of a larger sum, and is
ietaitied by the creditor and cashed by hirn, it does flot constitute
ai] estoppel 1,n the creditor, but that he is at libert ' ,to shew that
lie accepted it oniy as a payment on account. Whetiier that wouid
be the case NvFerc thc chelque is payable to order, and is exprcssly
on its face siatcd to bc -in fui] of amount due," we believe has
nover beeni dccidcd.

PALVITI- 0F CONTRA CT.

A agrees %vith B to pay C, who is not a party to the agyree-
mnrt. To what extent if at al! can C eriforce the covenant bas
gîiveni risc to mecli interestin- liti-ation. The authorities are clear
tlhat a moere agreernent betwecn A and 13 to pay C, to whichi C
%vas flot indirectly or dirctly a part>' cannot be enforccd hy C.
Re' m/'rcss Ensùi.-eering- Compa ny, 16 Ch., D. 125 ; Ioberson v.
LouISda/le, 21 O R. 6)oi, and J-ett,'ers,,i v. Kilejy, 14 O.R. 137. To
suicceed, C inust makec out a trust in his favour. Il In ail cases
since T-wecdle v. Alkinson, i B. & S. 393, in whicb a person not a
party to a contract bas b-ougbt ail action to recover some benefit
stij)u!iitcd for hirni in it, lic lias becn driven, iii order to avoid bcing
sliplwrcckced upoin thc comimon lav muie, which confines such an
action to parties and privies to scck refuge under the slielter of an
allcgcd trust in bis favour: " Street, J., in Faulkner v. Faulkner, 23
0.R . a t p. 258.

Titeed/e v. A t<inson w'as an action by plaintiff against his
wifc's fatber's estate, to enforce an agreemecnt made betwcen the


