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theni, many au innocent mnan would unjustly suifer.» (2 Russel, p.
628.)

In 'Note (s), it is stated as follows:
"lSe siso 1 Arcli. l'ract. 193-Arcli. Cr. Pl. 102, whiere a MS..

case of Rex vs. 1Ielding aud WVadc is cited, in which Bayley J. held
that ail questions must be ansivercd except those the answer to which
rnay subject the witness to punisliment."

It is somiewliat singular, tliat the authors havte flot explained what
is to be undcrstood by thc words Il %biich znay subjeet the witness to
punishînent," for it is difficuit to vicw as Ilpossibly subjecting to
punisient" the affirmative auswer of' a witness: lie cannot, or rather
lie ou-lit flot to be convicted ou bis nicre acknow]edgcnient ns a wit-
izess, of an offience -%viich lie bias subscquently to bc indictcd for, pro-
secuted, sud whereon the regular ordeal of' a trial, lias to be gone
through. Hou' then, can thiat suswcr Ilsubjeet hMan to punislrnent." ?

It would, perhiaps, have becu a better way of laying dowu the prin-
ciple, liad the suthors said, and the Courts ruled, thiat "la w1itness is flot
bound toanswcer, if by so doing, lie exposes Iiimiself to a revelation
which nxsy cause him to bo proscuted or punislicd."

Sucll a (more) liberai construction is yct, in our opinion, illogical
aud unphilosophical, insnueli as cliaracter, reputation, private or pu-
blic esteenii, are more important, aud worthier of being preserved, tban
punishmiinut to bc avoidcd; aud secondly, there is vcry littie pbiloso-
phy iu protecting a guilty person from punishunient, or rather from a
question the nswcr to wvhicb, nîay possibly induce a prosecution, and
tbiereby, sud for the avowcd purpose of obtnuing the conviction of
the accuscd, or wrestiug- therefrors, a person who should bc ptinislicd.

The case inay be timus put: An innocent mnu stands clmsrgcd wit
murder. A wvitness, the ony one, wvbose evidence is sufflicut to con-
x-ict, is "sked a question, the answcr to %vlieli w:a.y expose hini, or ra-
t'ler induce a prosecution, the result whbercof inay be punishuxieut, but
must discredit sîtogethier tbe wvitncss lu the opinion of the Cour au
the Jury, aud save the prisoner who is innocently accused. Slhai the
Court proteet the Nvituess?

Unquestionably, say the advocates of the principle of protection to
the witness. And wbly ? because no one is bound to reveal bis own
iufamy, sud also, because it wvould be cruel thus to expose a witness
to puuislimeut. It is morcover streuuously insisted tbat suda hias ai-
ways becu the prnctice iii Eng]sud, and lu this country.

As to the first reason, wev think it may be met by quoting Chief
Justice Bcst's words, lu giving- jud-mcnt lu the case of Cundell vs.
rratt, (Russell loco citato,) Nvhich siîew that tie practice in Englaiid
lias flot alwa ys been lu favor of cxteuding to wvitnesses, a lindtcd pro-
tection. As to witniesses bcing in daimger of a prosecution, or e,'eu. of'
punishment, whose fault, la it?


