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(VUSTAVUS >U~NDAS V. JOHN~ JoFINSTON AND> JoII\ Wîî,Sos;. [ Q. 1B.

UPPER CANADA REPORTS.

QUEENS BENCII.

tRrpnr cd by C. rotL\soç. E'q ,Q.C., I.prf et- Io (lie Court.>

Ot s-r.ivus DUIND .LS V. .Joli\s Joil.NSTO.1 ANDI JOIIN

Fycdtunt- Tille bj ot n.'t--ç, f Part emly-.Žrcl rEat n. y if ~.'sNwtrial t-ci ued.
lletsittk- itpon tita po'f-es. ttrcsntry taoublt a tille as

ttth tl rtie çbwnr and ilie tITt.--t of atuch pute.sat-ion
tcheul eXtectiitn tinly to part 4-1 :i lut.

it tnuit dýlpetnd upuèn tht. rio ttzacofeach ca-e wlethcr
tige jury niay Itut. utS :tg.ritts the.1-a titi,,. properlY itur

Ille orcupalion 1'Ycbp..U tchi tif uwarhp as riratsg,
fiz.iig tînd cultitith. lins lot'a litttited Io a p(brîit';
awlr lé-id, thr.t in Ibis cat>et th.-re mas eidect iegaiy
t.u:-,cient In 'varrai.t guelsi it,Ç.-rvic.

S'nili tat a "-squa.ttrr" wtll arquire tille as against tht.
r..i 'wner uly ta the part lie bas. -itunlly occiiliei3. or ut
lct.t mser which teicý t4-xerct ed cottinuous and cipen
ta i.-tiois acte (of onut: ttj.- tut na-rt. de.sultory arts
ot' Icupaiss. in rt-ptrct car uhbtht.h trut owaer coul i ot
iii..lîîtaiu rctetagls h.i-pserasztit petrbon In

.A. b<, st.ed itt ejrj.talrt, ttrred judginent by delault
fri watit o ipra -id s Il wes admistît.d to defend o&S
8-tlJtt-Id. )<4'. 1 at A. %nt: izo ual cul lpetettt W itUcs. but

bis itccption was; uo grousid furt uterfèrence
[Q. B., T. T., I565 5

Ejctment for the enst hnlf of lot ttumber ten,
la tie tentit oces.ionnofNorth Mýonnghain. The
'trrit was artselouly to the defendant
Jolington. Wiist wqatlt inittedl to defead ns
laindiord by a judge's order, and appeared for
te vihole. Jtblts-lai eniered no :îppenrattce,
.6vhereupon the satitl Guetavus Dundus oughît to

recover nauinet h.:m."
The trial took place at Peterbtoroughit ta Mny

hmst, itefore Admt Wilson. J.
ht :ppenred tOint .1 patent front te Croxvn,

tl:aîc*tithe 2$Sti of Noveniber, 1833, issued, grnt-
ing tue prenlises in fe to thc plantiff. Ife aiso
provcri tic exeutioit r.f a deed. dated tite Ist tga
Fciartiarj', I ,860, fretta hitàtieif 10te EdwuFslvrd
Citatanberlii, of Ilte preinases. for an expresscd
ctz-mieratioti of L£UîO. A -.vitnie.s swcore Iiat
about forty years :tgu, ilht plaintiff. who repre-
beit:.d iitseif Io ]let a ditciunrged soldier, offércd
tu m:1 itan bis right tu 100 a cres of laund. and
titat Ille ivitne.çs :tcctpcd Ilte offer, :înd let te
pa.iiitaff have a liier for it, nnd got a writing
frot te plnitif., w!-ltih. in ntoviiag bouse rnnny
ycars ago. lie lSst. lie eaid te meaning of the
vitiing wr.s to securc lthe watnesýs a rigit to tite
1-nut! ciîich Ilte plaintilr' was eaîiîled 10 get front
te Govertninttt. Tîte phistiîiff also gave bun

tht. location ticket for te 1Ot> acres, bring No.
10. ini te 10tît concession of Monnghatî, now
North Nonnrltnii. %botut two years afîerwnrdls
defcadant Wilson bilthîIis righit froni the
wiîtness. The location wws sub~ject t0 setulement
du;ics, nni Wilson 1.2rforttted thieni Th:e Crown
piett wns taketi out. and Illte wituess believcd
titat Wilsont irougit il lu hlm t0 keep until lie
(Wih.tni) sltouid pny the witaess whaî lie bad
ngrced to pay. lie malie the payntent, and the

~ttesgave up lthe patent t0 Wyilson.
It tvas provcd titat Wilson l:nd a houtse on the

300 :tc t. s adjoining these prernisems, and ecear-
cd fi-bm 20 t0 30 acres of the premises, a ,..ï.-

siderable portion of the 100 acres be-ing droiwrîed
land, which npparently couid not; be culîivlated.

About the year 1835 thte plaintiff a8ked -anollier
of the witnesses for 'lhe defetice if bie kiew tue
lot on which Wilson ;as living, and said iliat lie
lind sold tiat lot. The evidence sbewed titat
Wilson had by himself or bis tenants usei the
cleared land ever since; tho uacleared portio.
bnd neyer been fenced in. Evidence was given
that the taxes atcording t0 the former Trea.uurer's
boo Us lmad been paid, and lthe present Trenmirer
provedl ta defendant Wilson had paid Ilîcîn in
1846, or for some years afterwnrds.

The defendant nîso called .Johtn Joltaston :ts- a
'witnesqs, 'who was objected to, as being the. de.
fendant named in lthe writ of sommons. I t wns
answered ltat lie lad flot nppeared 10 defend,
and that judgmenl was sigaed agnhnt itim.
The learned judge received bis testimony. The
ntost material stalemeatl he made was, titat the
plaintiff, who lived -wiîhin two miles of itese
prentiises. bold hlm tiat lie owned these huitdred
acres nt one tinte and had sold tliin.

Tite lenrned judge left t0 the jury wthetlîer
the plaintiff htd knowledge of Wilson iteiag in
possessiotn of Ibis land for a period of tiveniy
years or more before action brougit. st:îl-ng
that the possession of a part of the 100 ajcresý
might itttport possession of tite whole, depetîding
upon circunistonces: tîtat Wilson took posession
as a purcîtaser of the whole, nccordiag 10 the
evidence, which also shewed titat nearly ail or
the 100 acres wîicit remained uaecared ivas
swnmpy nnd not very fit for profitable cultiva-
lion, and that the taxes for te witole lad been
paid.

Exception wns taken t0 tînt portion of 'lie
charge relative to possessioni of part lffoTtling
evitience of possessiotn of the witole. Tite jury
fund for lte defendant.

lu Easter Terni C. S Patte-son obt.iined a
rule, caliog on the defendant t0 shew cause wity
tîtere sltouid not be a new trial, on the grouttd of
the iniproper reception of Ilte evidî.nicu of
Joitiston, and for ntisdirection, ia nit ltat
lte evideace of te defeadant's possessitt iras
suffilcient wiîhout shewing ltaI sucit possession
was; coutinuous, and ia ruliag titat; Il lucre iras
stificietit evidettce of lte possession of lte id
laînd wltict lte defqndant did not occupyv;tt ntttl
on tite law and evidence, the possession on wlticit
tue defendat relied not ltaving been proved.
1Ic cited Tay. Ev. 4th ed. sec. 1662.

S. Rit-iards, Q C., shewed cause dttrirg titis
terni, antd cited Dlot dcm. Lord Teynam v. 7ýiler,
6 Bing. 561 ; Hîsqhes v. Hu 1he.,, 15 'M. & W. ';0]1;
La Frontboi, v. Jackeûn, 8 Cowen, 5S9; C.:.'î v.
LVnî .'i Ht:irs, 1 Mastal 46; Jackxon drm.
llasbrotick v 1ériiýiea. 6 Cowen. 678; Foirlry
v Lorno;, 8 Serg. & Rawle, 392; liunier v. Pa2rr,
23 U. C. Q. B. 324.

DR,&PF.a, C. J., delivered the judgrnent of the
court.

Tite qutestion cf title by possession iitt
paper litie as against a paper title, often preseý;nis
pectîliar features in titis country, and is tiot ai-
wnysa matterof esysolution. Lind i,-generaiiy
divided ity te Government surveyors into uni-
forni lots in each townshtip, except where te
irregular formation of lte ground, owing to lako

Q. B.]
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